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KILAVUZ

Kitapta sozii edilen el konmus miilkler, birbirlerinden
kolayca ayirt edilebilmeleri igin, farkli birer ‘Taginmaz
Kodu’ (TK) ile numaralandirilmis; metinde ve haritalarda bu
kodlara referans verilmistir.

Arastirma kapsaminda tespit edilen, el konmus miilklerin
tlimi, kitabin ‘Ekler’ boliimiinde yer alan tabloda, tasinmaz
kodlari, adres bilgileri, giincel kadastro verilerindeki ada/
parsel numaralaryla birlikte listelenmistir. Bu miilklerden
yerleri tespit edilebilenler, tarihsel ve giincel haritalar
lizerinde tasinmaz kodlariyla isaretlenmistir. Haritalar
semtlere gore gruplandirilmis ve bu gruplar gostermek icin
bir harita indeksi olusturulmustur (bkz. Sayfa 195).

El konan ve miilkiyet sorunu yasayan tasinmazlar, giincel
miilkiyetinin kimde (Hazine’de, Vakiflar Genel
Miidiirligii’nde, tiglincii sahislarda, asil sahibi olan
vakifta vb.) olduguna gore siniflandirilmis, her gruba ayri
bir renk verilmis, bu renkler haritalarda ve grafiklerde de
kullanilmistir. Sunulan grafikler, haritalarda kullanilan
siniflandirmaya gore, taginmazin bagli oldugu vakif ve
bulundugu ilce icin ayri ayr hazirlanmigtir. Vakiflarin
yasadigi kaybin istatistiki boyutunun net bir sekilde
goriilebilmesi igin, tablolarda, miilkiyet sorunu yasayan ve
yasamayan miilklerin orani birlikte verilmistir.

Kitapta yer verilen fotograflarin ve diger gérsel malzemelerin
alindigr kaynaklar, ‘Kaynakga’ boliimiinde listelenmistir.

Osmanli Devleti’nin sonlari ve Cumhuriyet donemi boyunca
Ermenilere ve diger azinlik topluluklarina ait vakiflarla

ilgili mevzuat ve uygulamalarin kisa bir tarihgesi, ‘Ekler’
boliimiinde ‘Kronoloji’ baslig altinda verilmistir.
Tiirkiye’de vakiflar hukukunda siklikla kullanilan, birgogu
bu kitapta da gegen bazi terim ve kavramlarin agiklamalari,
‘Ekler’ boliimiindeki sozliikte yer almaktadir.

kisaltmalar

AB: Avrupa Birligi

VGM: Vakiflar Genel Midiirliigii

AIHM: Avrupa Insan Haklari Mahkemesi

READER'S GUIDE

The seized properties mentioned in the book have been
numerized with an ‘Immovable Asset Code’ (TK) to make
it easier to distinguish them; and this code is used to
reference them both in the text and in the maps.

Every single one of the seized properties that have been
identified within the scope of the study have been listed in
the table in the ‘Appendices’ section of the book with their
immovable asset codes, address information, and block/
lot numbers in current cadastral data. The properties that
could be located have been marked on both historical and
current maps with theirimmovable asset codes. Maps have
been grouped by neighbourhood and a map index has been
created to show these groups (see Page 195).

Immovable assets that have been seized and encountered
ownership problems, have been classified according to who
or which institution holds the current ownership (Treasury,
Directorate General of Foundations, third parties, the
foundation which is the genuine owner, etc.), each group
has been assigned a separate colour, and this colour code
has also been used in maps and graphs. Separate graphs
have been prepared, according to the classification used
for the maps, for the foundation the immovable asset is
attached to, and for the borough the immovable asset is
located in. To clearly present the statistical scale of the loss
suffered by foundations, the ratio of the properties that
have encountered ownership problems and those that have
not has been presented together in graphs.

Sources for the photographs and other visual materials
used in the book are listed in the ‘Bibliography’ section.

A short history of legislation and practices regarding
foundations that belong to Armenians and other minority
communities including the late period of the Ottoman State
and the Republican period is included under the heading
‘Chronology’ in the ‘Appendices’ section.

abbreviations

EU: European Union

DGF: Directorate General of Foundations
ECHR: European Court of Human Rights
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Hrant Dink Vakfi, Hrant Dink’in 2007’de gazetesi
Agos’un oniinde katledilmesinden sonra, benzer acilarin
yeniden yasanmamasi, onun daha adil ve 6zgiir bir
diinyaya yonelik hayallerini, dilini ve yiiregini yasatmak
amaciyla kuruldu. Etnik, dini, kiiltiirel ve cinsel tim
farkliliklaryla herkes icin demokrasi ve insan haklari
talebi, Vakfin temel ilkesidir.

Vakif, ifade 6zgirliigiiniin alabildigine kullanildigi,

tiim farkliliklarin tesvik edilip yasandigi, yasatildigi ve
gogaltildigi, gecmise ve gliniimiize bakisimizda vicdanin
agir bastigi bir Tiirkiye ve diinya igin ¢alisir. Hrant Dink
Vakfiolarak ‘ugruna yasanasi davamiz’, diyalog, baris ve
empati kiltiirtiniin hakim oldugu bir gelecektir.

Hrant Dink Foundation was established after the
assasination of Hrant Dink in front of his newspaper

Agos on January 19, 2007, in order to avoid similar pains and
to continue Hrant Dink’s legacy, his language and heart
and his dream of a world that is more free and just.
Democracy and human rights for everyone regardless of
their ethnic, religious or cultural origin or gender is the
Foundation’s main principle.

The foundation works for a Turkey and a world, where
freedom of expression is limitless and all differences are
allowed, lived, appreciated and multiplied and conscience
outweighs in the way we look at today and the past. As the
Hrant Dink Foundation ‘our cause worth living” is a future
where a culture of dialogue, peace and empathy prevails.



Bu kitapta anlatilan, tastan, betondan yapilarin,
el konan binalarin degil, etten kemikten insanlarin hikayesidir.
Burada sozii edilen kurumlar, genci ihtiyar, kadini erkegi,
zengini fakiriyle, bu topraklarda yasayan insanlarnn birlikte var ettikleri degerlerdi.
Haksizliga konu olan miilkler, ibadethanelere, okullara, yetimhanelere, huzurevlerine,
yardim kuruluslanna, biitiin bir topluma can veren maddi kaynaklardi. Tiirkiye Ermenilerinin
toplumsal yasantisi ve kiiltiirii, bu ekonomik zemin lizerinde yiikseliyordu.
Yok edilen bu yasantinin ve kiiltiiriin izleri, ‘neden’ ve ‘nasil’ sorulanyla birlikte bu kitapta kayda gegsin;
benzer adaletsizlikler yarinlara tasimmasin diye...

It is not the story of structures made of stone or concrete, of seized buildings
that is told in this book, but the story of human beings, made of flesh and blood.
The institutions mentioned here were resources created through the concerted efforts of a people
who lived on these lands — young and old, women and men, rich and poor.

The properties subject to wrongdoing were material assets that provided a vital life force into temples,
schools, orphanages, retirement homes, aid agencies, and ultimately, an entire community.
They formed the economic bedrock upon which the social life and culture of Armenians in Turkey was built.
May this book record the remaining traces of this life and culture that has been destroyed,
providing responses to questions like ‘why’ and ‘how’;
so that similar injustices do not take place in the future...



Hayatini adaletsizlik ve ayrimcilikla miicadele ederek gegiren
Avukat Diran Bakar, Tiirkiye’nin demokratiklesmesi ve tiim
yurttaslann esitligi icin emek veren bir hak savunucusuydu.
Azinlik vakiflarinin el konan miilkleri hakkinda pek ¢ok vakfi
temsilen yiriittiigii davalarla, devlet kaynakli haksizliklarin
giderilmesi igin calisti. Baskici uygulamalar nedeniyle hakkini
aramaktan gekinen, sessizlesen Ermeni toplumu iginde giiglii
bir direng noktasi olusturarak yeni bir yurttas profili cizdi ve
ufuk agici bir rol oynadi.

1938’de Istanbul Beykoz’da dogan Bakar, ilk, orta ve lise egiti-
mini Pangalti Mihitaryan Ermeni Okulu’nda tamamlad. Istan-
bul Universitesi Hukuk Fakiiltesi’nden mezun olduktan sonra,
1963’te askere gitti. Askerligi sirasinda askeri hakim olarak
atandi ve Cumbhuriyet tarihinde bu gorevi yiiriiten ilk gayrimiis-
lim oldu.

Gengliginde hakim veya
savcl olmayr hayal eden
Bakar, daha sonra bu haya-
linden vazgegmek zorunda
kaldi. Bir soyleside, bunun
nedenini soyle agiklamigti:
“Iki sebebi var. Birincisi,
tayin etmeyeceklerdi. Bas-
vursam belki tayin eder-
lerdi ama tayin etmezler
diye basvurmadim. Ikin-
cisi, ‘Bana itimat etme-
yen birilerine karsi nasil
hakimlik yaparim?’ dedim.
Anadolu’nun surasina bu-
rasina gidip gorev yapacaksin, ‘Gavur hakim geldi’ diyecekler.
Bunu distindiim.”

DIRAN BAKAR
(1938-2009)

Bakar, azinlik vakiflarinin miilkiyet sorunlarini her firsatta dile
getirerek, zaman iginde edindigi genis deneyimi ve bilgi biriki-
mini paylasarak, bu tiir sorunlardan haberdar olmayan kisilerin
dikkatini gekti ve bu konuda miicadele edenlere yol gésterdi.

Agos’un kurulusunda ilk adimlar birlikte attigi Hrant Dink’e
2002’deverdigibirréportajdadile getirdigi, “36 Beyannamesi’ne
yillarimi vererek onunla bogustum, o nedenle en ufak bir iyiles-
tirmeyi dahi olumlu karsiliyorum” sozleri, Bakar’in sorunun
¢oziimiyle ilgili iyimserligini ve bitmeyen enerjisini yansitiyor.
Diran Bakar’in, Ermeni vakiflarinin miilkiyet sorunlariyla ilgili
olarak yiiriittigui davalarnn dosyalari, dava dilekgelerinde bik-
madan dile getirdigi hak arayisi gerekgeleri ve sorunu ¢oziime
kavusturma miicadelesinde gosterdigi hassasiyet, bu ¢alisma-
da yolumuzu aydinlatti ve soruna yaklasimimizi biiyiik 6lgiide
belirledi. Bakar’in, ailesi tarafindan Hrant Dink Vakfi’'na bagis-
lanan binlerce belgeden olusan arsivinin tasnif calismalar ha-
len siirliyor. Vakfimizin biinyesinde yer alacak olan, gelecekte
tiim arastirmacilara agik bir kaynak olarak hizmet verecek.

Diran Bakar’i saygiyla aniyor ve calismamizi kendisine ithaf et-
meyi bir borg biliyoruz.

Advocate Diran Bakar, who struggled against injustice and
discrimination all his life, was a champion of rights who worked
for the democratization of Turkey and the equality of all its
citizens. With the lawsuits he brought on behalf of numerous
minority foundations regarding their appropriated properties,
he strived towards the alleviation of injustices that stemmed
from acts carried out by the state. In the Armenian community,
which had come to shy away from standing up for its rights and
had become increasingly silent because of oppressive policies,
he formed a strong point of resistance; thus embodying the
profile of a new type of citizen and playing a pioneering role.

Bakar was born in Beykoz, Istanbul, in 1938; and he completed
his primary, secondary and high-school education at the
Pangalti Mihitaryan Armenian School. After graduating from
the Istanbul University Faculty of Law, he enlisted in the army
in 1963. He was appointed military judge during his military
service, becoming the first non-Muslim citizen in the history of
the Republic to be appointed to the post.

Bakar dreamed of becoming a judge or a prosecutor in his
youth, however, he later had to give up that dream. In one
interview, he explained the reasons for this as follows: “There
are two reasons. First, they would not have appointed me. If I
had applied they might have appointed me, but I did not apply
because I thought that they would not. And the second reason
was, I asked myself, ‘How can I act as a judge over people who
have no trust in me?’ Imagine travelling across Anatolia to
discharge your duties, and the people saying, ‘The infidel judge
is here’. That was the concern that occurred to me.”

By speaking out at every opportunity about the ownership
problems of minority foundations and sharing his broad
experience and extensive knowledge gained over time, Bakar
attracted the attention of people who were not aware of this
kind of problem, and showed the path forward to those who put
up a struggle in this field.

In an interview he gave in 2002 to Hrant Dink, with whom they
took the first steps in the founding of Agos, he stated, “I have
grappled with the °36 Declaration for years, therefore I welcome
even the slightest improvement,” reflecting his optimism for a
solution to the problem, and also his boundless energy.

The files of the cases Diran Bakar defended concerning the
ownership problems of Armenian foundations, the bases for
the arguments he tirelessly put forward in his statements of
claim in search of justice and the sensitivity he displayed in
his struggle to find a solution to the problem, illuminated our
path during this work and greatly determined our approach
to the issue. The classification work on Bakar’s archive, which
was donated by his family to the Hrant Dink Foundation, is
ongoing. The Diran Bakar Archive will take its place within the
body of our foundation, and will serve as an open source for all
researchers in the future.

We commemorate Diran Bakar with great respect and consider
it our natural duty to dedicate this work to his memory.
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ISTANBUL ERMENI VAKIFLARI LISTESI
LIST OF ARMENIAN FOUNDATIONS IN ISTANBUL

Bu listede Apostolik, Katolik ve Protestan Ermenilerine ait toplam 53 vakif ve bunlara
ek olarak tespit edilen 1 adet mazbut vakif vardir.

In this list, there are 53 Apostolic, Catholic and Evangelist Armenian Foundations and
1foundation identified to be declared defunct.

Bakirkdy Dzinunt Surp Asdvadzadzni Ermeni Kilisesi ve Mektebi Vakfi 206
Bakirkdy Dzinunt Surp Asdvadzadzni Armenian Church and School Foundation 207
Balat Surp Hiresdagabed Ermeni Kilisesi, Khorenyan Mektebi ve Mezarligi Vakfi 266

Balat Surp Hiresdagabed Armenian Church, Khorenyan School and Cemetery Foundation 267

Besiktas Surp Asdvadzadzin Ermeni Kilisesi Vakfi 212
Besiktas Surp Asdvadzadzin Armenian Church Foundation 213
Beykoz Surp Nigogayos Ermeni Kilisesi Vakfi 224
Beykoz Surp Nigogayos Armenian Church Foundation 223
Beyoglu Anarad Higutyun Ermeni Katolik Rahibeler Manastir ve Mektebi Vakfi 226
Beyoglu Anarad Higutyun Armenian Catholic Nuns’ Monastery and School Foundation 227
Beyoglu Aynaligesme Ermeni Protestan Kilisesi Vakfi 234
Beyoglu Aynalicesme Armenian Protestant Church Foundation 235
Beyoglu Hovhannes Gilimiisyan Vakfi 256
Beyoglu Hovhannes Giimiisyan Foundation 257
Beyoglu Surp Gazar Ermeni Katolik Mihitaryan Mektep ve Manastiri Vakfi 236
(Bomonti Ermeni Katolik Ilkégretim Okulu)

Beyoglu Surp Gazar Armenian Catholic Mihitaryan School and Monastery Foundation 237

(Bomonti Armenian Catholic Primary School)

Beyoglu Ug Horan (Yerrortutyun) Ermeni Kilisesi Vakfi 238
Beyoglu Ug Horan (Yerrortutyun) Armenian Church Foundation 239
Boyacikdy Surp Yerits Mangants Ermeni Kilisesi Vakfi 312

Boyacikdy Surp Yerits Mangants Armenian Church Foundation 315
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Biiyiikdere Surp Hiripsimyants Ermeni Kilisesi Vakfi 316
Biiylikdere Surp Hiripsimyants Armenian Church Foundation 321
Elmadag Surp Agop Ermeni Hastanesi Vakfi 334
Elmadag Surp Agop Armenian Hospital Foundation 335
Eyiip Surp Asdvadzadzin Ermeni Kilisesi, Arakelyan Mektebi ve Mezarligi Vakfi 260
Eyiip Surp Asdvadzadzin Armenian Church, Arakelyan School and Cemetery Foundation 261
Eyiip Surp Yegya Ermeni Kilisesi Vakfi 264
Eylip Surp Yegya Armenian Church Foundation 265
Ferikdy Surp Vartanants Ermeni Kilisesi Vakfi 332
Ferikdy Surp Vartanants Armenian Church Foundation 333
Galata Surp Krikor Lusavorig (Cercis) Ermeni Kilisesi Vakfi 246
Galata Surp Krikor Lusavorig (Cercis) Armenian Church Foundation 247
Gedikpasa Ermeni Protestan Kilisesi ve Mektebi Vakfi 272
Gedikpasa Armenian Protestant Church and School Foundation 273
Gedikpasa Surp Hovhannes Ermeni Kilisesi Vakfi 274
Gedikpasa Surp Hovhannes Armenian Church Foundation 275
Halicioglu Surp Asdvadzadzin Ermeni Kilisesi ve Kalfayan Yetimhanesi Vakfi 252
Halicioglu Surp Asdvadzadzin Armenian Church and Kalfayan Orphanage Foundation 253
Haskdy Surp Isdepanos Ermeni Kilisesi ve Mektebi Vakfi 254
Haskdy Surp Isdepanos Armenian Church and School Foundation 255
Kadikdy Surp Takavor Ermeni Kilisesi, Aramyan Uncuyan Mektebi ve Mezarlig1 Vakfi 304

Kadikdy Surp Takavor Armenian Church, Aramyan Uncuyan School and Cemetery Foundation 305

Kandilli Surp Yergodasan Arakelots Ermeni Kilisesi Vakfi 344
Kandilli Surp Yergodasan Arakelots Armenian Church Foundation 345
Karakoy Surp Pirgic Ermeni Katolik Kilisesi Vakfi 256
Karakdy Surp Pirgic Armenian Catholic Church Foundation 257
Kartal Surp Nisan Ermeni Kilisesi ve Mektebi Vakfi 308
Kartal Surp Nisan Armenian Church and School Foundation 309
Kinaliada Surp Krikor Lusavori¢ Ermeni Kilisesi Vakfi 198

Kinaliada Surp Krikor Lusavori¢c Armenian Church Foundation 199
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Kocamustafapasa Anarad Higutyun Ermeni Katolik Kilisesi Vakfi 278
Kocamustafapasa Anarad Higutyun Armenian Catholic Church Foundation 275
Kocamustafapasa Surp Kevork Ermeni Kilisesi, Mektebi ve Mezarligi Vakfi 278
Kocamustafapasa Surp Kevork Armenian Church, School and Cemetery Foundation 275
Kumkapi Meryem Ana (Diratsular) Ermeni Kilisesi Vakfi 288
Kumkapi Meryem Ana (Diratsular) Armenian Church Foundation 289
Kumkapi Surp Asdvadzadzin Patriklik Kilisesi Vakfi 290
Kumkapi Surp Asdvadzadzin Patriarchate Church Foundation 291
Kumkapi Surp Harutyun Ermeni Kilisesi ve Mektebi Vakfi 296
Kumkapi Surp Harutyun Armenian Church and School Foundation 295
Kurugesme Yerevman Surp Hag Ermeni Kilisesi Vakfi 220
Kurugesme Yerevman Surp Hag Armenian Church Foundation 221
Kuzguncuk Surp Krikor Lusavori¢ Ermeni Kilisesi Vakfi 344
Kuzguncuk Surp Krikor Lusavorig Armenian Church Foundation 347
Narlikapi Surp Hovhannes Ermeni Kilisesi Vakfi 298
Narlikapi Surp Hovhannes Armenian Church Foundation 297
Ortakoy Surp Asdvadzadzin Ermeni Kilisesi ve Mektebi Vakfi 214
Ortakdy Surp Asdvadzadzin Armenian Church and School Foundation 213
Ortakdy Surp Krikor Lusavori¢ Ermeni Katolik Kilisesi Vakfi 218
Ortakdy Surp Krikor Lusavori¢ Armenian Catholic Church Foundation 221
Pangalti Ermeni Katolik Mihitaryan Manastir ve Mektebi Vakfi 334
Pangalti Armenian Catholic Mihitaryan Monastery and School Foundation 335
Rumelihisari Surp Santukht Ermeni Kilisesi Vakfi 320
Rumelihisar Surp Santukht Armenian Church Foundation 321
Sisli Karagozyan Ermeni Yetimhanesi Vakfi 338
Sisli Karagozyan Armenian Orphanage Foundation 339
Topkapi Surp Nigogayos Ermeni Kilisesi, Levon Vartuhyan Mektebi ve Mezarligi Vakfi 298

Topkapi Surp Nigogayos Armenian Church, Levon Vartuhyan School and Cemetery Foundation 299

Uskiidar Surp Garabed Ermeni Kilisesi Vakfi 350
Uskiidar Surp Garabed Armenian Church Foundation 355
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Uskiidar Surp Hag Ermeni Kilisesi Vakfi 356
Uskiidar Surp Hac Armenian Church Foundation 359
Uskiidar Surp Hag Tibrevank Ermeni Lisesi Vakfi 346
Uskiidar Surp Hag Tibrevank Armenian High-School Foundation 351
Yedikule Surp Pirgic Ermeni Hastanesi Vakfi 364
Yedikule Surp Pirgic Armenian Hospital Foundation 365
Yenikapi Surp Tateos Partogimeos Ermeni Kilisesi ve Hayganusyan Okulu Vakfi 302

Yenikapi Surp Tateos Partogimeos Armenian Church and Hayganusyan School Foundation 301

Yenikdy Kiid Dipo Surp Asdvadzadzni Ermeni Kilisesi Vakfi 328
Yenikoy Kiid Dipo Surp Asdvadzadzni Armenian Church Foundation 329
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Evrensel Tabii Hukuk ilkelerinin temel kaynagi, Ya-
radilig’in hikmeti olan sevgidir. Her insana, hig istisnasiz,
‘esit insan onuru’ verilmistir. Bu insan onuruna bagli olarak,
istisnasiz her insanin adalet devleti (Hukuk Devleti) iginde
yasamasi, hem ihtiyaci, hem de insan hakkidir.

DevletDiizeni, bireye ‘inancinagdreyasamadzgiirliigii’ni,
insan haklarini daha iist seviyelerde gergeklestirebilmek igin
bir araya gelme, kisi toplulugu veya vakif tiiriinden tiizel
kisilik kurma 6zgiirliigiinii tamimali, bu hak ve 6zgiirliiklerin
tek sinirlama gerekgesi de, Diiriistliik Ilkesi’nin alt ilkesi olan
‘kimseye zarar vermeme’ ilkesi olmalidir.

Osmanli déneminde Hiristiyanlara ve Musevilere, bu 6z-
girliikler ‘ideal’ diizeyde olmasa bile ¢agina gore nispeten
daha iyi bir diizeyde taninmistir. Ancak, 20. yiizyil baslarin-
da, fasist uygulamalarin Batr’da da yogunluk kazanmasina
yol agacak soven emperyalist diisiince, maalesef ¢ok aci
sonuglar dogurmustur. Birinci Diinya Savasi, Miitareke ve
Milli Miicadele’den sonra Lozan Antlasmasi “Miisliman
olmayan vatandaslar”in miiktesep haklari ve ileride esit va-
tandas sayilmalari icin yeterli bir diizenleme getirmis ise de,
fasist akimlar Batr’da giiglendigi icin Cumhuriyet doneminin
yonetimini dolayli olarak etkilemis ve Lozan Antlagsmasi’na
tam uygun oldugu séylenemeyecek olan bir uygulama, 1935
Vakiflar Kanunu’ndan da once kendini gostermeye bagsla-
mis, Vakiflar Kanunu da ‘cemaat vakiflar’ni bir tiir vesayet
altina almistir. Dogrudan vakif konusuyla ilgisi olmasa bile,
bu donemin aci bir hatirasi da Varlik Vergisi uygulamasidir.

Demokrat Parti iktidarinda baslangigta ve hukuken iyiye
dogru bir gelisme goriilmiis ise de, 6-7 Eyliil olaylar maale-
sef bu doneme golgesini diisiirmiistiir.

1960°tan sonraki dénemde, bu alanda, demokratik Hukuk
Devleti ilkeleriyle bagdasmayan kotii bir uygulama yerlese-
rek, ‘cemaat vakiflarinin tasinmaz edinme ehliyetleri’ —hu-
kuken asla savunulamaz bicimde— vakfiyeleriyle, vakfiyeleri
olmadigiigin yine hukukdisi bir varsayim kabul edilerek, 1936
beyannameleriyle sinirli sayilmis; ayrintilarini bu inceleme-
de gorecegimiz gibi, sonugta tasinmaz edinme ehliyetleri
yok sayilmistir. Oysa, bu uygulama ve temelindeki diisiince
de, Medeni Hukuk’un tiizel kisilerin hak ehliyetini diizenle-
yen kurallarina tamamen aykiridir.

‘Avrupa’ya uyum kanunlar’’nin 6ncesinde, hukuken biis-
biitiin akil almaz ve inanilmaz bir uygulama baslatilmis; bu

yanlis i¢tihatla, cemaat vakiflari tarafindan miras, vasiyet,
satin alma veya bagislama dolayisiyla kazanilan tasinmaz-
lar i¢in Vakiflar Genel Midiirliigii tarafindan dava agilarak,
bunlar da cemaat vakiflarinin elinden alinmistir.

Uyum kanunlari da bu haksizliklara ¢6ziim getirmedigi
gibi, cemaat vakiflarinin tasinmaz edinmelerini, bazilarinin
resmen var olup olmadiklan dahi tereddiitlii olan giivenlik
kuruluslarinin iznine baglamistir.

AK Parti iktidar doneminde gikarilan yeni Vakiflar Kanu-
nu, ilerisi igin nispeten iyi diizenlemeler getirmis ise de, eski
donemlerin yol actig haksizliklar telafi etmeyip, ‘oldu-bitti’
saymistir.

Nihayet 2011°de bir kanun hiikmiinde kararname ile Va-
kiflar Kanunu’na getirilen Ek 11. madde, gasp edilen tasin-
mazlarin iadesi veya hi¢ degilse giderim 6denmesi bakimin-
danyine nispeten ileri bir adim olmustur.

Ancak, Lozan Antlasmasi’nin 6zii ve Tapu Kanunu’nun
3. maddesi geregince ‘kanuni tahvil’ yoluyla ‘cemaat vakfr’
sayllmalari gereken Katolik vakiflarinin ‘yabanci’ sayilmalar
ve vakif tiizel kisiliginden yoksun ‘tarikat’ olduklari igin de
tiizel kisilikten yoksun olduklarinin iddia edilmesi dolayisiy-
la, Katolik vakiflarinin maruz kaldigi ve vahim boyutlara var-
mis olan haksizliklar telafi edilmis degildir.

Heybeliada Ruhban Okulu sorunu, patrikhanelerin tiizel
kisiligi sorunu gibi sorunlar devam etmektedir.

Sunusunu yazmaktan ‘hazz’ aldigim bu inceleme, uma-
rim ki Hukuk Devleti hedefine yolculugun siirdiiriilmesini
tesvik edecektir.

Biitiin emegi gecenlere “Sa’yniz meskir olsun!” der-
ken, ozellikle ‘sevgili Hrant’imiz’in kizi, sevgili Delal Dink
Koptas’i, yine sevgili Ar. Gor. Mehmet Polatel’i ve tiim aras-
tirma ekibini tebrik ediyorum.

PROF. DR. HUSEYIN HATEMI
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Love, the profound mystery of Creation, lies at the source
of the universal principles of natural law. Without exception,
every human being is bestowed with human dignity. And
this human dignity means that every human being, again
without exception, needs and is entitled to as a humanright,
to live in a state governed by justice (a state governed by the
rule of law).

The Organization of the State should afford the individual
the right ‘to live according to his or her beliefs’, the right to
assembly in order to actualize his or her human rights at more
advanced levels; and the right to establish legal personalities
such as associations or foundations; and the only grounds
for any restriction over these rights and freedoms can be
the principle of ‘not harming others’, a sub-principle of the
Principle of Honesty.

In the Ottoman period, these freedoms were afforded
to Christians and Jews; perhaps not at an ‘ideal’ level, but
at a level higher than the average for the period. However,
chauvinist-imperialist ideology, which would trigger the rise
of fascism in the West in the first half of the 20" century,
unfortunately led to some very painful outcomes. Following
World War I, the Truce Period and the National Struggle,
although the Treaty of Lausanne did actually introduce
sufficient legislation for the acquired rights of “non-Muslim
citizens” to be preserved, and for them to be recognized
as equal citizens; the resurgence of fascist movements in
the West indirectly influenced the administration of the
Republican era, and a practice that cannot said to be in full
compliance with the Treaty of Lausanne began to reveal
itself even before the 1935 Foundations Law, which meant
that ‘community foundations were placed under a form of
state stranglehold. Although not directly related to the issue
of foundations, Varlik Vergisi, the so-called wealth tax that
was levied most severely on non-Muslim citizens, is another
painful memory of this period.

Although the rule of the Democrat Party displayed an
improvement in legal matters at first, unfortunately, the events
of September 6-7 1955 cast a dark shadow over this period.

In the period following the 1960 military coup d’état, a
malignant practice incompatible with the principles of a State
of Law took precedence; and the ‘competency of community
foundations to acquire immovable assets’ was —in a legally
unacceptable manner— restricted to their charters. And

since they had no charters, a further unlawful assumption
was made to falsely present their 1936 Declarations as their
charter documents; and ultimately, as laid out in detail in
this study, their competency to acquire immovable assets
was annulled. Yet both this practice, and its grounds, are
absolutely incompatible with the legislation of the Civil Code
that regulates the rights of legal personalities.

Later practices, implemented before European Union
accession regulations came into effect, proved even more
incredible and incomprehensible. The immovable assets
that had been acquired via bequeathal, will, purchase or
donation were, with the adoption of an erroneous case law,
confiscated from community foundations via lawsuits filed
by the Directorate General of Foundations.

Accession laws did not provide a solution for these injus-
tices either, and even worse, they subjected the acquisition
of immovable assets by community foundations to the per-
mission of a number of security institutions, some of which
probably do not even officially exist.

Although the new Foundations Law that came into effect
while the Justice and Development Party was in power intro-
duced relatively positive legislation for the future; it failed to
atone for the injustices of past periods, and regarded them
as faits accomplis.

The Collateral Article 11 added to the Foundations Law
with a decree law in 201, finally proved a relatively progres-
sive step towards the return of wrongfully seized immovable
assets, or at least the payment of compensation.

Despite the fact that, both according to the essence of
the Treaty of Lausanne and Article 3 of the Deed Law, they
should be considered ‘community foundations’ by way of
‘legal conversion’; Catholic foundations have been treated
as “aliens” and the claim has been made that they are be-
reft of legal personality because they are “religious orders”
without a foundation’s legal personality. The injustices suf-
fered by Catholic foundations that have reached acute levels
have not been restituted as of yet.

Problems related to the Theological School of Halki/
Heybeliada [which remains closed] and the legal personality
[status] of patriarchates have not been solved.

I hope that this study, the introduction of which I have
taken great pleasure in writing, will encourage the sustain-
ment of the journey towards the aim of establishing a proper
State of Law.

I would like to say “May your efforts meet with abundant
success!” to everyone who has contributed to the project;
and particularly congratulate dear Delal Dink Koptas the
daughter of our ‘beloved Hrant’, and also dear Research
Assistant Mehmet Polatel, and the entire research team.

PROF. DR. HUSEYIN HATEMI
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Istanbul’daki Ermeni vakiflarinin devlet uygulamalari
nedeniyle yasadigi miilkiyet sorunlarini ele alan bu ¢alisma,
Hrant Dink Vakfi’nin, Mart 20m ile Ekim 2012 arasinda yii-
rlittlig bir arastirmanin driiniidiir. Elinizdeki kitap, sorunu
tarihsel ve hukuki yonleriyle ele alip, Istanbul’daki Ermeni
vakiflarinin el konan taginmazlarinin kapsamli bir envanteri-
ni ¢ikararak, istatistiksel analizler sunarak ve meselenin in-
sani-sosyal boyutunu ortaya koyarak, onlarca yildir yasanan
hak gaspinin resmini ¢izmeyi amagliyor. Bu yolla, Tiirkiye
toplumunun, sorunun sadece ‘mal-miilk talebi’ olmadigini,
kiiltiirel varligin siirdiiriilebilirligi sorunu oldugunu anlama-
sini ve iilkede demokratik haklarin tesisi yoniinde katki sun-
may! hedefliyor.

Bu ¢alismada, sorunu, tiim Tiirkiye’yi ve ulkedeki tiim
azinlik toplumlarini kapsayacak sekilde incelemek miim-
kiin olmadi. Bilindigi gibi, sz konusu sorun ne sadece
Istanbul’la, ne de Ermenilerle sinirlidir. Resmin tamamini
gorebilmek icin tiim Tiirkiye cografyasini ve azinlik grupla-
rint kapsayacak calismalara ihtiyag oldugu asikardir. Ancak,
buradan ¢ikan sonuglarin, Tirkiye’deki azinlik toplumlarinin
hepsinin karsi karsiya kaldigi durumu biiyiik 6l¢lide yansitti-
gini soylemek yanlis olmayacaktir.

Osmanli doneminden giiniimiize kadar varliklarini siir-
diiren cemaat vakiflar, gayrimiislim toplumlarin dini, kiil-
tiirel ve sosyal ihtiyaglarini karsilamak igin kurulan kilise,
sinagog, okul ve hastanelerin faaliyetlerini devam ettirebil-
meleri igin biiylik 6nem tasir. Devletin maddi destek verme-
digi bu vakiflarin hayratlarinin yegane gegim kaynagi, sahip
olduklar miilklerin akarlaridir. Yillardir yasanan sorunlar,
kaybedilen veya kullanilamayan miilkler sebebiyle, vakifla-
rin tamamina yakini, faaliyetlerini biitce acigiyla siirdiirii-
yor. Bu agiklar, azinlik topluluklarinin kendi biinyeleri icinde
toplamaya calistiklari bagislarla kapatiliyor. Genel kaninin
aksine, azinlik vakiflar taginmaz zengini degildir. Tasarru-
funda higbir tasinmaz bulunmayan Ermeni vakiflari da var-
dir. Genellikle Ermeni niifusu az ya da zaman icinde azalmis
olan semtlerde bulunan bu vakiflarin, ayakta kalabilmeleri
icin, diger vakiflar tarafindan desteklenmesi bir mecburiyet
haline gelmistir. Fakat unutulmamali ki, bir vakfin diger bir
vakfa yardimda bulunmasi bile, ancak 2008’de yapilan yasal
degisiklikten sonra miimkiin olmustur.

Ermeni toplumu, gegmisin aci deneyimleri ve bir kismi
halen devam eden ayrima politikalar nedeniyle, elinde

kalanlar da kaybetme korkusuyla, karsilastigi sorunlari dile
getirmekten gekinir hale gelmis ve gittikce sessizlesmistir.
Kiiltiirel ve sosyalvarligin devam edebilmesiigin biiyiik 6nem
taslyan Ermeni vakiflarinin yasadiklari miilkiyet sorununun
boyutunu ortaya koymanin, hem Tiirkiye Ermenilerini, birer
vatandas olarak sorunlarini tartismaya ve hak talebinde
bulunmaya tesvik edecegine, hem de konuyla ilgili yeterince
bilgi sahibi olmayan Tiirkiye kamuoyunda bu konuda bir
duyarlilik olusturacagina inaniyoruz.

Arastirmamizda baslangic noktamiz Hrant Dink’in,
Agos’un, Avukat Diran Bakar’in ve Ermeni vakiflarinin arsiv-
leri oldu. Bu arsivlerde yer alan binlerce belge dijital ortama
aktarildi. Tasnifleme ¢alismalari halen devam ediyor. Basta,
2001 yilinda Istanbul Ermeni Patrikligi biinyesinde kurulan
Ortak Emlak Komisyonu’nun ¢alismalari olmak lizere, 6nce-
kiarastirmalardan, tarihi haritalar ve kitaplardan da yararla-
narak, konu hakkinda arastirma yapanlarin kullanabilecegi,
—bu kitabin envanter boliimiiniin de temelini olusturan— bir
veritabani hazirladik.

Hak talebinde bulunabilmenin oncelikli kosullarindan
biri, bilginin varligidir. Yasanan sorun hakkinda tam anla-
miyla bilgi sahibi olmadan saglikli bir hak arayisi yiiriitiilme-
si miimkiin degildir. Calismamiz sirasinda bilgiye erisimde
tiirlii zorluklar ve engellerle karsilastik. Bilgi Edinme Hakki
Kanunu kapsaminda cevap almaya galistigimiz sorularin ba-
zilari, ilgili devlet kurumlan tarafindan kismen cevaplandi;
bazi konulardaise cevap alinamadi. Bu alanda ¢alismak iste-
yenler igin devlet arsivlerinin acgik oldugunu soylemek heniiz
miimkiin degil. Sirf bu engelleyici tutum bile, kamu kurumla-
rinin meseleye hala bir ‘devlet giivenligi’ perspektifiyle bak-
tigini gosteriyor.

Diger taraftan, yasadiklari miilkiyet sorunlarini giinde-
me getirmek istedigimiz vakif yonetimlerinin de sadece bir
kismi arsivlerini actilar. Iletisime gectigimiz bazi yoneticiler,
miilkiyet sorunu yasamis veya yasamamis, hicbir tasinmaz-
la ilgili bilgi paylasiminda bulunmadi. Bu durum, siiphesiz,
bilginin iktidar saglayan bir unsura doniismesi ve yonetici-
lerin, gorevlerinin geregini unutarak, topluma hesap verme
sorumlulugundan kagmalariyla yakindan ilgilidir.

Son yiizyilda, birbirini takip eden vakif yonetimleri ara-
sinda saglikli bir bilgi akisi olmamasi da zaman iginde bil-
ginin kaybolmasiyla sonuglanmistir. En sik karsilasilan du-
rumlardan biri, gegmis yillarda el konan vakif tasinmazlarina
ait en basit adres bilgilerinin dahi mevcut vakif yonetimlerin-
de bulunmamasidir. El konan tasinmazlarin hukuki yollarla
geri alinamayacagina dair giiglii kani, s6z konusu tasinmaz-
lara ait bilgilerin aktarilmasini vakif yoneticilerinin géziinde
gereksiz kilmigtir. Vakif yonetimleri arasinda bilgi akigini
engelleyen bir diger etken ise, rakip bir yonetim kurulunun
segimle goreve gelmesi sonucu, onceki yonetimin elindeki
bilgileri yeni yonetimle paylasmamasidir. Arsivlemeye gere-
ken 6nemin verilmemesi, belgelerin kopyalanmadan iigiincii
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INTRODUCTION

This study, which focuses on the property ownership problems
Armenian foundations in Istanbul have encountered because of
state practices, is the product of a research project the Hrant Dink
Foundation carried out from March 2011 to October 2012. The book
you are holding aims to treat the issue in both its historical and
legal aspects, and to form an overview of the subjugation of rights
that has been continuing for decades, by producing a comprehen-
sive inventory of the seized immovable assets of Armenian foun-
dations in Istanbul, presenting statistical analyses, and revealing
the human-social aspects of the problem. In this way, the target
of the project is to make it clear to the society of Turkey that the
problem is not only about a ‘demand for properties’ but an issue of
the sustainability of cultural existence; and to contribute towards
the establishment of democratic rights in this country.

It was not possible, within the scope of this project, to take
up the problem in a manner that would include Turkey as a
whole, and all the minority communities in the country. As is
well known, the problem in question is neither restricted to Is-
tanbul, nor to Armenians. It is clear that projects covering the
entire geographical span of Turkey and all its minority groups
are necessary to see the full picture. However, it would not be a
mistake to say that the results of this work more or less reflect
the circumstances all the minority communities in Turkey face.

Community foundations have managed to sustain their
existence from the Ottoman period to the present day, and
they carry great importance in perpetuating the activities of
churches, synagogues, schools and hospitals; all institutions
that have been established to meet the religious, cultural and
social needs of non-Muslim communities. The state does not
provide any support to these foundations, and the only income
of their hayrats [charitable properties such as schools, churches,
cemeteries] is the revenue generated by the akars [real estate
properties generating income] they own. Because of problems
that have been encountered for years, and properties that have
been lost, or cannot be used, almost all foundations today
continue their activities with budget deficits. These deficits
are met with donations minority communities try to collect
from their own members. Contrary to popular belief, minority
foundations are not wealthy in terms of theirimmovable assets.
There are Armenian foundations that have no immovable
assets. It has become obligatory for such foundations, often
found in neighbourhoods where the Armenian population
is low, or has declined over time, to be supported by other
foundations in order to survive. Yet it should not be forgotten
that it is only after a legal amendment implemented in 2008
that one foundation has been allowed to help another.

The Armenian community, because of the painful experiences
of the past, and discriminatory policies, a number of which
continue today, and with the fear of losing the remaining little
it has managed to hold on to, has grown increasingly silent, and
reluctant to speak about the problems it has faced. We believe
that in presenting the scale of the ownership problem faced by
Armenian foundations, which bear great importance in sustaining
the cultural and social existence of the Armenian community,
we will not only encourage Armenians of Turkey to discuss their
problems as citizens and demand their rights, but will also create
the opportunity for a sensitivity to develop in public opinion,
which is lacking in an adequate level of information on the topic.

Our departure point for the research was the archives of
Hrant Dink, Agos, Advocate Diran Bakar and Armenian founda-
tions. Thousands of documents from these archives have now
been converted to a digital medium. With previous research
work, historical maps and books, and first and foremost the work
of the Communal Estate Commission that was formed within the
body of the Istanbul Armenian Patriarchate in 2001, we have pre-
pared a database that researchers on the topic can consult. This
database formed the basis of the inventory section of the book.

One of the fundamental prerequisites for demanding rights
is the existence of information. It is impossible to carry out
a healthy process of demanding rights without possessing
exact and precise knowledge about the ongoing problem. We
encountered various challenges during our work in accessing
information. Some questions we asked within the scope of the
Law on the Knowledge Acquisition Right were only partially
answered; while in the case of some others, it was impossible
to get any answer at all. It would therefore be wrong to suggest
that, at this point in time, state archives are freely available for
scrutiny by those whowould like to carry outresearchin thisfield.
This prohibitive stance alone reveals that public institutions still
view the subject from a ‘state security’ perspective.

On the other hand, only some of the foundation adminis-
trations whose ownership problems we wanted to highlight
allowed ustoaccess theirarchives. Whether they had experienced
ownership problems or not, some administrators we contacted
refused to share information regarding any of their immovable
assets. This is no doubt closely associated with the way
information can gradually turn into an instrument of power, and
administrators may, as memory of their responsibilities grows
dim, shun their accountability towards their community.

During the last century, the lack of a healthy exchange of
information between consecutive foundation administrations has
also resulted in a loss of information. One of the most frequently
encountered situations was the current foundation administrations
not having records of even the most basic address information for
the foundation’s immovable assets seized in previous years. The
strong conviction that seized properties would not be retrieved
through legal recourse, rendered it unnecessary in the eyes of
foundation administrators to retain and relay information of
such immovable assets. Another factor that prevented the flow
of information between foundation administrations was the
refusal of outgoing administrations to share the information
they possessed when a rival administrative council was elected.
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kisilere verilmesi ve arsivlerin bir kisminin yanmasi da, tasin-
mazlara iliskin bilgilerin kaybolmasina neden olmustur. Her
seye ragmen, cesitli kaynaklardan elde ettigimiz verileri bir
araya getiren bu calisma, Istanbul’daki Ermeni vakiflarinin
miilkiyet durumu hakkinda, mevcut kosullar altinda olabile-
cek en ayrintili bilangoyu gikartmaktadir. Burada ortaya ko-
nan tablonun, s6ziinii ettigimiz bilgi akisina ve Tiirkiye top-
lumunun seffaflasmasina katkida bulunacagini umuyoruz.

Kitabin ilk boliimiinde, azinlik vakiflarinin gayrimiislim-
lerin yasantisindaki yerini, tarihgelerini, tiizel kisilik tartis-
malarinin yani sira, devletin siyasi gelismelere paralel olarak
attigi cesitli adimlari, ornek yargi kararlarn ve uygulamala-
riyla ortaya koymaya calistik. Ayrica, Avrupa Birligi’ne giris
siirecinde son donemde yapilan iyilestirmeleri ve mevcut
eksiklikleri tartistik.

Pek ¢cok mahkeme kararinin gerekgesinde de goriildigi
gibi, Tiirkiye’de vakif miilklerine yonelik ayrimci politikalar
¢ogu zaman Yunanistan’daki Miisliimanlarin durumu ve
miitekabiliyet ilkesi dne siiriilerek mesrulastirilmaya caligil-
mistir. Calismamiz kapsaminda, Bati Trakya’daki Miisliiman
vakiflari ve sivil toplum orgiitlerinin temsilcilerini ziyaret et-
tik; bu goriismeler sonucunda elde ettigimiz bilgilere de ayri
bir baslik altinda yer verdik. Bu béliim, Tiirkiye’deki Miis-
liiman olmayan azinliklar gibi, Yunanistan’daki Miisliman
azinliklarin da vatandasi olduklari iilkede ig giivenlik agisin-
dan potansiyel tehdit olusturan ‘yabancilar’ olarak algilan-
diklarini agik¢a ortaya koymaktadir. Bati Trakya’daki Miis-
liiman vakiflarinin yasadiklarn sorunlarla ilgili bilgi edinmek,
hem iilkemizdeki azinlik vakiflarinin sorunlarini daha iyi an-
lamayi saglayacaktir, hem de benzer magduriyetler yasayan
ancak milliyetciideolojiler elinde birbirlerine karsi koz olarak
kullanilan, Tiirkiye’deki ve Bati Trakya’daki azinliklarin, siir-
diirdiikleri insan haklari miicadelesinde ortaklagsmalarinin
ve dayanismalarinin kapilarini agacaktir.

Ikinci béliimde, yasanmis bes el koyma olayini derin-
lemesine inceledik. Bunlar, Bogazigi Kopriisii’niin yapim
asamasinda Halicioglu Mahallesi’nden Kalfayan kurum-
larinin tiimiyle yok olusu; kendi satin aldiklari miilkte ha-
len kiraci olarak egitime devam eden Bomonti Mihitaryan
Ilkokulu’nun hikayesi; Ermeni toplumunda nadir rastlanan
hukuk miicadelelerine bir 6rnek olarak Istiklal Caddesi’nde-
ki bir binanin geri alinma siireci; mazbutaya alinarak tasar-
rufu tamamiyla Vakiflar Genel Midiirliigii’ne gegmis olan
Kasimpasa Surp Hagop Kilisesi Vakfi ve Ortakdy’de kade-
rine terk edilmis tarihi Andonyan Manastiri’nin hikayesidir.
Tiirkiye kamuoyunda, Ermeni vakiflarinin milkiyet sorunu
dendiginde akla ilk gelen 6rnek olan Tuzla Cocuk Kampr’na
el konmasinin hikayesine de bu bélimde yer verdik.

Kitabin ii¢iincii ve son béliimiinde ise, Istanbul’daki,
Apostolik, Katolik ve Protestan Ermeni toplumlarina ait top-
lam 53 vakfin kisa tarihgeleri ve tespit edebildigimiz el konan
miilkleri hakkinda detayli bilgi ve istatistikler yer aliyor. Bu

boliimde, vakiflarin hayrat ve akarlari da, ilge ve kimi zaman
da semtler bazinda hazirlanan haritalar lizerinde gosterildi.

Istanbul’daki Ermeni vakiflarinin yasadigi miilkiyet so-
rununa iliskin, mevcut en kapsamli galisma ve envanteri
icermekle birlikte, bu kitabin konuyla ilgili son noktayi koy-
dugunu soylemek miimkiin degildir. Arsivler giin 1s1gina ¢I-
kip bilgiler paylasildik¢a tablo netlesecektir. Ayrica, burada
bahsi gegen tasinmazlardan pek ¢ogunun iadesi igin vakif-
larin agtigr davalar devam etmekte, dolayisiyla bahsi ge-
¢en tasinmazlarin miilkiyet durumlar siirekli olarak degis-
mektedir. Calismamizi yiriittiiglimiiz doneme denk gelen
Agustos 2011°de yiiriirliige giren 651 sayili kanun hiikmiinde
kararname kapsaminda, azinlik vakiflari, el konan tasinmaz-
larinin iadesi i¢cin basvurularda bulunmustur. Basvurularin
bazilan Eyliil 2012 itibariyle heniiz sonuglanmamistir. Yii-
riitiilen galismanin igin hazirlanan internet sitesinde (www.
istanbulermenivakiflari.org), bu konudaki gelismeler para-
lelinde, diizenli olarak giincellemeler yapilacaktir. Bu sitede,
Istanbul’daki Ermeni vakiflarinin miilkiyet sorunu yasamis
tiim mulkleri bir harita lizerinde, hikayeleri ve haklarinda-
ki somut bilgilerle birlikte sunulacaktir. Azinlik vakiflarinin
miilkiyet sorunlar tamamen ¢oziilmedigi, vakiflarin hukuk
miicadelesi devam ettigi ve gayrimiislimlere karsi olan zih-
niyet degismedigi siirece, konuyla ilgili son noktay1 koymak
miimkiin olmayacaktir. Dolayisiyla, bu calisma, bu yolda ati-
lan adimlardan biri olarak degerlendirilebilir.

Devlet, azinlik vakiflarinin milkiyet sorunlarinin ¢ozii-
miine yonelik olarak, son donemlerde yetersiz de olsa bazi
adimlar atmig, bunun sonucunda el konan tasinmazlarin bir
kismi vakiflara iade edilmistir ve bazilarinin da kisa vadede
iade edilmesi beklenmektedir. Bu siirecte, Ermeni toplumu-
nu da yeni sorumluluklar bekliyor. Taginmazlarin yoneticiler
tarafindan korunmasi ve dogru degerlendirilmesi; vakiflar
arasinda koordinasyon saglanmasi ve tiim vakiflarin, dola-
yisiyla tiim Ermeni toplumunun dini, sosyal ve kiiltiirel ih-
tiyaclarinin karsilanmasi; vakiflarin bulunduklarn semtlerde
tlim semt sakinlerinin yararinin gozetilerek sosyal projeler
gelistirilmesi; yonetimleri kontrol edecek demokratik ve
bagimsiz denetim mekanizmalarinin kurulmasi; vakiflarin
birer sivil toplum kurulusu anlayisiyla seffaf, hesap verebi-
lir kurumlar olarak galismasi, s6z konusu kurumlarin ‘vakif’
amacina uygun bir sekilde islemesi anlamina gelecek, boyle-
ce Tiirkiye’de Ermeni kiiltiiriiniin ve yasantisinin devamlilig
saglam bir giivenceye kavusacaktir.

Son olarak, mesele sadece miilklerin iadesi meselesi de-
gil, tarihimizin bu boyutunun anlasilmasi ve bundan sonraki
nesillere aktarilmasi meselesidir. Bu iilkenin kadim halklari-
ni otekilestiren, onlari halen esit vatandas olarak gérmeyen
zihniyetle yiizlesmedikge, Tiirkiye’nin demokratiklesme ¢a-
balan giidiik kalacaktir. Bu calismanin, bu yiizlesme ve do-
niistime katki sunmasi dilegiyle...
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Lack of care shown to archiving, documents being lent out to
third parties without copies being made and destruction of
archives in fires are further reasons for the loss of information
on immovable assets. Nonetheless, this work that has been
produced by combining the data we accumulated from various
sources represents the most detailed account possible under
current conditions of the property ownership status of Armenian
foundations in Istanbul. We hope that the picture presented
here will contribute to the aforementioned flow of information
and an increase in transparency in society in Turkey.

In the first part of the book we have tried to describe
the significance of minority foundations in the daily life of
non-Muslims, their history and discussions over their legal
personality, and also the various steps the state has taken in
parallel to political developments, with references to model
legal decisions and implementations. We have also discussed
the recent improvements made as part of the accession process
to the European Union and shortcomings that remain.

As seen in the legal basis of many court decisions, there
have often been attempts to legitimize discriminatory policies
aimed at foundation properties in Turkey by making reference
to the condition of Muslims in Greece and the reciprocity prin-
ciple. Within the scope of our project, we visited representatives
of Muslim foundations and non-governmental organizations in
Western Thrace; the information we gathered at these meetings
has beenincluded under a separate heading. This section clearly
reveals that, just like the non-Muslim minorities in Turkey, the
Muslim minorities in Greece are perceived as ‘aliens’ that repre-
sent a potential internal security threat to the country they are
citizens of. Gaining information regarding the problems experi-
enced by Muslim foundations in Western Thrace will not only
help us understand the problems of minority foundations in our
country, but also create opportunities for the minorities of Tur-
key and Western Thrace, who suffer similar victimizations yet at
the same time are used by nationalist ideologies on both sides
as bargaining chips against each other, to collaborate and join
together in solidarty in their struggle for human rights.

In the second section we carried out in-depth examinations
of five cases of immovable asset seizure. These are the complete
eradication of the Kalfayan institutions from the Halicioglu
Neighbourhood during the construction process of the Bosphorus
Bridge; the story of the Bomonti Mihitaryan Primary School whic
continues to provide education from the building they had once
purchased, and currently occupy as leaseholders; the process of
claiming back a building on Istiklal Street as an example of the kind
of legal struggle rarely encountered in the Armenian community;
the Kasimpasa Surp Hagop Church Foundation that was declared
defunct and fully placed under the management of the Directorate
General of Foundations; and the story of the Andonyan Monastery
in Ortakoy that has been abandoned to its fate. We also included
the story of the seizure of the Tuzla Children’s Camp, the first
example that springs to everyone’s mind in Turkey when the
ownership problem of Armenian foundations is mentioned.

In the third and final section of the book we present the brief

histories of a total of 53 foundations of the Apostolic, Catholic
and Protestant Armenian communities in Istanbul and detailed

information and statistics about the seized properties belonging to
them that we have managed to identify. In this section, the hayrats
[charitable properties such as schools, churches, cemeteries etc.]
and akars [real estate properties generating income] of the
foundations have also been shown on maps prepared ona borough,
and in some instances, neighbourhood basis.

Although it does contain the most comprehensive study
and inventory at present on the property ownership problem
encountered by Armenian foundations in Istanbul, it is not
possible to claim that this book is the final word on the topic. The
picture will come into clearer focus as the archives are opened and
further information is shared. In addition, the lawsuits filed by
foundations for the return of many immovable assets mentioned
here are in progress; therefore, the ownership status of these
immovable assets is constantly changing. Within the scope of the
decree law no.651that came into effect in August 201, a time when
our research on the project was ongoing, minority foundations
have applied for the return of their seized immovable assets. A
number of applications have not been finalized as of September
2012. The website www.istanbularmenianfoundations.org will
be regularly updated in line with developments. At this site, all
properties belonging to Armenian foundations in Istanbul in
relation to which ownership problems have been encountered
will be presented on a map, complete with their stories and solid
facts. It will not be possible to lay this matter to rest as long as
the ownership problems of minority foundations are not solved
completely, the legal struggles of foundations continues, and the
mindset against non-Muslims does not change. Therefore, this
work can be viewed as a step along this path.

Though they are still wanting, in recent times the state has
taken some steps towards the solution of the ownership problems
of minority foundations, and as a result of this, a number of seized
immovable assets have been returned to foundations, and a
further number are expected to be returned in the near future.
New responsibilities await the Armenian community during this
process. The protection and correct use of the immovable assets
by administrators; the fulfilment of the religious, social and cultural
needs of all foundations, and thus the entire Armenian community
through inter-foundational coordination; the development of social
projects by pursuing the benefit of all residents in the neighbour-
hoods where the foundations are located; the establishment of
democratic and independent supervision mechanisms that will
audit foundation administrations; and the operation of foundations
astransparent and accountable institutions with the vision of a non-
governmental institution, will also mean that these institutions will
function in accordance with the true purpose of a ‘foundation’ and
thus, the sustainability of Armenian culture and life in Turkey will
have found strong reassurance.

In conclusion, the issue is not only an issue of returning
properties;itisanissueof understanding thisaspectofourhistory
and transmitting this understanding to future generations.
As long as it fails to face up to the mindset that alienates the
ancient peoples of this country and refuses to see them as equal
citizens, Turkey’s efforts towards democratization will fall
short. With the hope and wish that this work will contribute to
this facing of the facts, and to transformation...
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OSMANLI HUKUKUNDA VAKIF SISTEMI
VE GAYRIMUSLIMLER

Osmanli Imparatorlugu’nda, vakiflar biiyiik 5nem tasiyan
kurumlardi. Sozliik anlami durdurma, hareketten alikoyma,
hareketsiz birakma olan ‘vakf’ kelimesi, genel olarak, belirli
bir amaca tahsis edilmis mal topluluklarini ifade etmek igin
kullanilir. Islam hukuku agisindan kabul goren tanim ise, in-
sanlara fayda saglamak igin, bir mali Allah’in miilkii sayarak
onun daimi bir sekilde satilmasini ve satin alinmasini engel-
lemek ve vakfeden kimsenin arzu ettigi cihete veya hizmete
tahsis etmektir. Burada 6nemli olan nokta, vakfedilen tasinir
ya da tasinmaz malin ¢iplak miilkiyetinin Allah’in emri olaca-
g1, dokunulmazligi oldugu ve Islam hukukunun kabul ettigi
her tiirli hizmet igin kullanilabilecegidir. Vakfedilen malin
tizerindeki miilkiyet hakki baska bir mal varligina devredile-
mez. Bu cercevede, vakfeden kimseye vakif, vakfedilen mala
‘mevkif’ ve ‘mahall-i vakf’ denir.’

Osmanli déneminde, vakiflar lic asamali bir siiregle ku-
rulurdu. Ilk olarak, vakfin fikir tasarimi gerceklestirilir, sonra
segilen hizmete gore ‘miiessesat-1 hayriye’ (hayir kurumlari)
adi verilen hizmet binalari insa edilir ve gelir kaynaklar belir-
lenirdi. Son asamada ise, kurulan vakfin isleyisini belirleyen
sartlari gosteren resmi bir belge olan vakfiye, ser’i mahke-
me tarafindan kayit altina alinirdi. Hayir sahipleri tarafin-
dan yaptirilan ibadethane, mektep, medrese, imaret, tekke,
kitiiphane, fakirhane, misafirhane, koprii, hastane, cesme,
mezarlik gibi hayir kurumlarinin yani sira, aile vakiflan gibi,
farkliamacglar icin kurulan vakiflar da bulunuyordu.2

Bir vakfin kurulusunda, ‘kurbet kasdi’ ve bir hizmete tah-
sis edilme, en onemli hususlardandir. ‘Kurbet’in kelime an-
lami Tanrr’ya yakinliktir. Vakiflar baglaminda ‘kurbet kasdr’
ise, vakfedenin arzu ettigi hayir ve yaptigi tasarruf araciligy-
la Tanrr’ya yakinlasmasidir. Onemli olan, vakfin kim tarafin-
dan kuruldugu degil, amacinin ne oldugu ve ‘kurbet’in hem
vakfedenin inancinda hem de Islami hiikiimlere uygun ola-
rak mevcut olup olmadigidir. Ornegin, Miisliiman olmayan
birinin cami igin yaptigi vakif dinen gecerli olmaz, ¢iinkii tah-
sis edilen hizmet Islami hiikiimlere gore kurbeti saglarken,
vakfeden kisinin inancinda kurbeti saglamaz. Ayni sekilde,
bir gayrimiislimin, kendi inancina uygun olarak kilise adina
yapacagi bir vakif da gecerli olmaz, ciinkii Islam seriatina
gore kurbet sartini saglamaz.:

Ilkesel olarak, vakif ile vakiftan yararlanacak olanin
(mevkaf-un aleyh) dinen bir olmalari sart olmadigi igin, Os-
manli doneminde hem gayrimiislimler vakif kurabilirlerdi,
hem de gayrimiislim ihtiyag sahiplerine yardim etmek iizere

vakif kurulabilirdi. Normal kosullarda, gayrimiislimlerin has-
tane, okul, cesme gibi hayrive sosyalamaclar dogrultusunda,
kendi cemaatlerindeki yoksullara yardim etmek amaciyla va-
kif kurmalarinin 6niinde bir engel bulunmamasi gerekiyordu.
Ciinkii, hangi dine mensup olursa olsun, yoksullara yardim
sadaka sayiliyor ve kurbet sarti gerceklesiyordu. Ancak, yeni
bir kilise vakfi kuruldugunda, kendi inanglarinca kilise kur-
manin kurbet oldugu, fakat ‘dogru inangtan sapmis’ olduk-
lariigin kurbet kasdinin gergeklesmedigine karar verilip, ser’i
mahkemeler tarafindan vakfin tescilinin reddedilme olasilig
yiiksekti. Islam disindaki bir inancin propagandasinin yapil-
masi gibi, kiliselere, havralara, bunlarin onarim ve insasina
veya Incil ve Tevrat’in basim ve dagitimina yonelik vakiflar
kurulmasi da kabul edilmez, bu vakiflar gegerli sayilmazdi.+

Seri mahkemelerde tescil edilmelerindeki sikintilardan
otiirli, faaliyetlerine giinlimiize kadar devam eden ve kilise,
havra, manastir, okul, hastane gibi kurumlarin yonetimini
ustlenen gayrimiislim vakiflari, Osmanli doneminde padisah
fermanlariyla kurulmuslardir; bu yonleriyle Islami vakiflar-
dan aynlirlar.s

Bir bagka deyisle, gayrimiislimlerin dini ihtiyaglarini
gerceklestirmek amaciyla kurmak zorunda olduklari “kilise,
manastir veya mezarlik gibi dini yerlerin kendilerine tahsis
edilmesi veya bu yerlerin gayrimenkullere sahip olabilmeleri,
ancak padisahin bdyle bir eylemi uygun gormesi ve topragi
veya tasinmazi bu tiir hizmetlere tahsis etmesiyle miimkiin
olabilmekteydi.”® Ikinci olarak, Osmanli hukukunda, impa-
ratorluk kontroliine gecen bolgelerdeki mevcut Hiristiyan
ve Musevi kurumlarina da dokunulmazdi. Bu tiir kurumlarin
varliklar yeni fermanlarla taninir ya da eskiden verilmis olan
fermanlarla saglanan kazanilmis haklar korunurdu.” Boylece,
padisahin izniyle, 6rnegin bir tarim arazisinin geliri dogrudan
bir hayir kurumuna tahsis edilebilirdi.?

BEYKOZ SURP NIGOGAYOS ERMENI KILISESININ AVLUSUNDA EPISKOPOS, MUGANNI HEYETI
VE CEMAAT UYELERI (1901)

ARCHBISHOP, CHOIR AND MEMBERS OF THE CONGREGATION IN THE COURTYARD OF THE
BEYKOZ SURP NIGOGAYOS ARMENIAN CHURCH (1901)
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THE VAQF (FOUNDATIONS) SYSTEM IN
OTTOMAN LAW AND NON-MUSLIMS

Foundations were institutions of great importance in the
Ottoman Empire. The literal meaning of the root of the word
vakf, is to stop, prevent from moving, leave immobile, and
the word was used generally to refer to groups of property
that have been designated for a special purpose. Islamic
law defines foundation as designating a certain commodity
as God’s property, permanently preventing its sale and
purchase in order to benefit humans. The property is
designated to the reason or service desired by the dedicating
person. Theimportant point here is that the naked moveable
or immovable property that has been dedicated belongs
to God’s orders, it is untouchable and can be used for any
service deemed acceptable by Islamic law. The right of
ownership of the donated property cannot be transferred to
a different commodity. Within this framework, the person
who dedicates (vakfetmek) it is called vakif, the dedicated
property mevkuf or mahall-i vakf.’

During the Ottoman period, the foundations were estab-
lished through a three-stage process. First, the ideational
design of the foundation was undertaken. Next, the service
buildings called charitable institutions (miiessesat-1 hayriye)
were built in accordance with the chosen service and the
sources of income were determined. In the final stage, the
vakfiye, the founding deed of the pious foundation, an offi-
cial document enlisting its conditions, was registered by the
courts that operated according to Sharia law. In addition to
places of worship, schools, madrasas, soup kitchens, der-
vish lodges, libraries, poor shelters, guest houses, bridges,
hospitals, foundations and cemeteries built by charitable
persons, there were also foundations established for diffe-
rent purposes, such as family foundations.?

In the establishment of a foundation, the goal of the
person dedicating the property as a financial worship (kurbet
kasdi), and dedication to a certain service are amongst the
most important elements. Kurbet literally means closeness
to God. Within the context of foundations, kurbet kasdi is the
closenessthatthe persondedicating the property establishes
with God through the desired good and the saving made.
The identity of the person who establishes the foundation
is not important; what matters is the aim and that kurbet is
present in both the belief of the dedicating person and that
it is in line with Islamic orders. For instance, a dedication
made by a non-Muslim for a mosque is not valid within the
scope of religion, because the service to which the property
is dedicated falls within the scope of kurbet only according to

Islamic orders, but not according to the dedicating person’s
faith. In the same vein, a dedication that a non-Muslim
makes to a church is not valid, because it does not fulfill the
condition of kurbet according to the Islamic law.3

In principle, the foundation and those benefiting from the
foundation (mevkufunaleyh in singular) did not have to share
the same faith. Therefore, during the Ottoman period, non-
Muslims could establish foundations and foundations could
be established to benefit non-Muslimsin need. Under normal
circumstances, there should not have been obstacles to non-
Muslims establishing hospitals, schools and fountains with
charitable and social aims in order to help the poor in their
own communities. Regardless of their religious belief, helping
the poor was considered as alms giving and fulfilled the
condition of kurbet. However, when a new church foundation
was established, it was highly likely that the Sharia courts
would reject its registration based on a decision that while
establishing a church was kurbet within the framework of
theirfaith, since they “diverted from the true faith,” the aim of
kurbet was not realized. In addition to propagating for a faith
other than Islam, churches, synagogues, their construction
and repair, or foundations to publish and disseminate the
Bible and the Torah were not accepted, and the foundations
were not granted registration.*

Due to the problems they experienced in by the Sharia
courts, non-Muslim foundations that are still in existence
today and who were in charge of the administration of ins-
titutions such as churches, synagogues, schoosl and hospi-
tals, were established by the Sultan’s edict. In this regard,
they stand apart from Muslim foundations.s

In other words, “the allocation of religious places such as
churches, monasteries and cemeteries or the ability of these
places to acquireimmovable property,” which were necessary
for the non-Muslims to be able to fulfill their religious
obligations, “could only be possible if the Sultan saw such
an act as appropriate or if he allocated land or immovable
property to such service.”® Secondly, Ottoman law did not

GALATASARAY'DAKI SURP YERRORTUTYUN KILISESININ ONUNDE Il. MESRUTIVETIN ILANI
IGIN YAPILAN KUTLAMA (1908)

CELEBRATION FOR THE DECLARATION OF THE 2" CONSTITUTIONAL REGIME IN FRONT OF
THE SURP YERRORTUTYUN CHURCH IN GALATASARAY (1808)
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PANGALTNDA BIR KATOLIK ERMENI OKULUNUN INSAS IGIN 1. ABDULHAMID TARAFINDAN
VERILEN FERMAN

FIRMAN [ROYAL DEC
CATHOLIC ARMENIA

E CONSTRUCTION OF A

REEJISSUED BY ABDULHAMIDIIFOR Ti
N SCHOOL IN PANGALTI

Islami vakiflardan farkli olarak, gayrimiislim vakiflarinda
hem vakfiye yoktur, hem de vakfeden kisi belli degildir; bun-
lar, sadece belli bir amaca tahsis edilen mal varliginin bu-
lundugu anonim kuruluslardir.® Vakfiyelere sahip olmayan
gayrimiislim vakiflarinin Osmanli Devleti igerisindeki hukuki
statiilerini, padisah fermanlari sagliyordu. Hiiseyin Hatemi,
vakfiyelerin faydasinin pratik oldugunu belirtir; vakfiyeler
ispat bakimindan kolaylik saglar, vakiflarin siirekliliklerini
korumasi bakimindan onemlidir, fakat olmazsa olmaz sart
degildir ve tek basina yeterli sayilamaz. Vakiflar igin yazili
delil aranmaz, sahitlik yeterli sayilirdi.’* Mithat Sertoglu da
vakiflarin gegerli olmasi igin yazili olma halinin sart olmadi-
gini ve Islam hukuku cercevesinde, bir vakfin sozlii olarak
da kurulabilecegini belirtir. Vakfin varligini kanitlamak ge-
rektiginde, gegerli ilk delil, vakfin kurulusuna tanik olanlarin
ifadeleridir. Bunlarin olmamasi durumunda sirasiyla vakfiye
ve mevcudiyeti ispat edebilecek, tapu kaydi veya devlet ar-
sivlerinden herhangi bir belge yeterli olur. Vakfin varligina
dair bir delil olduktan sonra, ayrica vakfiyenin aranmasina
gerek yoktur.” Sertoglu’nun yorumuna katilan Nuray Eksi
de, vakfiyelere sahip olmayan cemaat vakiflarinin gegersiz
olmayacagini dile getirir. Vakfiyenin kurucu unsur olmamasi
nedeniyle, bir cemaat vakfinin varligini ispat edebilecek en
onemli arsiv belgesi, o vakfi kuran padisah fermanidir.™

Gayrimiislim vakiflarina yasal statii veren ve onlarailiskin
yasal diizenlemelerin baslangicini olusturan fermanlarda,
“kilise, manastir, mektep ve hastane yapilacak olan yerler ile
bunlarin miistemilati, uzunlugu, genisligi ve yiiksekligi”nin
ayrintili olarak belirtildigi goriiliir. Fermanlarda, kilisede ne-
ler yapilacagi da yazilir: ilahi soylemek, Incil okumak, asa

tutmak, buhur sallamak vb. Kinaliada’da Ermeni kilisesinin
yapiminaizin veren irade-i seniyye (padisah emri) bu durumu
orneklemesi agidan onemlidir. Belgede, patrigin, episkopos
ve papazlarin evleri disinda, giiriiltii etmeden Incil okumala-
r1, perde ve kandil asip mum yakmalari, iskemle koyup buhur
sallamalarn ve ellerinde degnek tutmalar gibi ritiielleri icra
etmelerine kimselerin miidahale etmemesi belirtilir. Kinalia-
da’daki Ermenilerin kiliseleri olmadigindan gocuklarini vaftiz
etmek, hastalari icin Incil okumak ve ayinler icin papazlarin
gitmesi zor olacagindan, adada ikamet etmelerine kimselerin
miidahale etmemesi emri verilir.*

Nazif Oztiirk, Osmanli déneminde, gayrimiislimlerin ki-
lise, okul, hastane gibi yapilar yaptirmak ya da mevcut bir
binayr onarmak istediklerinde, ihtiyaci gostermek sartiyla
gerekgceli basvuru yaptiklarini, basvurunun ilgili kurumlarca
incelendigini ve bolgeye gonderilen miifettisler tarafindan,
bu yonde bir ihtiyag olup olmadiginin tespit edildigini belirtir.
Hazirlanacak olan projede, insa edilecek binanin kag metre-
kare olacagi, ka¢ odasi ve salonu olacag, kapi ve pencere-
sinin bulunup bulunmayacagi dahi belirtilmek zorundaydi.
Insaat sirasinda kurallara uyulup uyulmadiginin takibi icin
denetimler yapilirdi. Bu kosullar altinda, Osmanli Devleti bu
binalarin yapimina izin verirdi.™

FERMAN VE VAKFiYE ORNEKLERI

Bir baska ornekte, Biiyiikada’daki Katolik Ermenilerin
adada ayin yapacak kiliseleri olmadigi igin sikinti yagama-
lari ve kilise talep etmeleri iizerine 1857°de bir ferman veri-
lir. Fermanda, edindikleri arsa iizerine bir kilisenin insasina
izin istenildigi ve her siniftan tebaanin giiven ve huzur iginde
olmasinin adaletin geregi oldugundan kilisenin s6z konusu
yerde insasina ve agilmasina izin verildigi belirtilir. Padisah,
¢ikabilecek sorunlarin oniinii almak igin, gorevlilere, kilise-
nin insa edilmesine hi¢ kimsenin engel olmamasini ve mu-
halefet etmemesini emreder.®

Biiyiikdere’de bulunan ve halen ibadete agik olan Surp
Bogos Ermeni Katolik Kilisesi’nin tamiriyle ilgili, 1884 tarihli
bir fermanda, kilisenin harap olmasindan dolayi yikilip yeri-
ne yeni bir kilise binasinin insa edilmesi igin izin istendigi, ve
gereken iznin verildigi yazar. Fermanda, yeni binanin biitiin
olciileri ayrintili olarak belirtilir ve fermanin sonunda, bu 6l-
clilerden higbir sekilde 6diin verilmemesi emredilir.”

Bir diger ornek ise, sahip oldugu bir gayrimenkulii
kilisenin ihtiyaglar icin vakfeden, donemin Ermeni Patrigi
Magakya Ormanyan’a ait vakfiyedir. Ormanyan, Kadikoy’de
Osman Aga Mahallesi Haydarpasa Caddesi’nde yer alan kirk
alti numaradaki evini vakfederek sartlarini siralar. Sartlari
arasinda evinin miitevelli eliyle kiraya verilmesi, elde edilen
gelirle ilk olarak evin onariminin yapilmasi, kalan parayla da
Uskiidar’daki Selamiali Mahallesi’ndeki Surp Hag¢ Ermeni
Kilisesi’nin yag, mum ve diger ihtiyaglarinin giderilmesi
ve kalan kismin da fakirlere yardim icin harcanmasi vardir.
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intervene in the existing Christian or Jewish institutions
in regions that fell under the control of the empire. The
existence of such institutions were recognized with new
edicts or old edicts were used to protect already existing
rights.” Accordingly, with the permission of the Sultan, the
income from an agricultural field could be directly allocated
to a charitable institution.®

Non-Muslim foundations are set apart from Muslim
foundations first by the lack of vakfiye, the deed establishing
a pious foundation. Secondly, the person dedicating the
property is unknown and the foundations are anonymous
institutions with properties dedicated to a specific aim.?
The legal status in the Ottoman Empire of non-Muslim
foundationsthatlacked vakfiyes was provided by the Sultan’s
edicts. Hatemi argues that the vakfiyes serve a practical aim,
they facilitate proof, and they are important to protect the
continuity of the foundations, however they are not asine qua
non of foundations and cannot be considered adequate on
their own. Written proof was not sought for foundations and
witnesses were considered adequate.” Mithat Sertoglu also
stresses that for a foundation to be considered legitimate,
written proof is not necessary a nd that within the scope
of Islamic law, a foundation can be established by oral
testimony. In order to prove the existence of the foundation,
thefirst valid evidenceis the account of those who witnessed
its establishment. In the absence of such witnesses, title
deeds or any document from the state archives that can
prove the vakfiye and the existence of the foundation will be
enough. When there is proof of the foundation’s existence,
it is not necessary to undertake a separate search for the
vakfiye." Nuray Eksi concurs with Sertoglu’s interpretation
and states that community foundations which lack vakfiyes
cannot be considered illegitimate. Since the vakfiye is not a
founding element, the most important archival document
that can prove the existence of a community foundation is
the Sultan’s edict establishing the foundation.”

The edicts which give legal status to non-Muslim
foundations and constitute the beginning of their legal
regulation regarding foundations set out in detail “the places
where churches, monasteries, schools and hospitals will be
built and their equipment, length, width and height.” The
edicts also set forth the activities that will be carried out in
the church: the singing of hymns, the reading of the Bible,
the holding of a scepter, the swinging of incense etc.” The
Sultan’s order allowing for the construction of the Armenian
church in Kinaliada is an important example of such
circumstances. The document states that no one should
intervene in the Patriarch, bishop and priests conducting
religious ceremonies such as reading the Bible outside their
homes, without causing disturbance, hanging curtains and
kerosene lamps and burning candles, placing chairs and
swinging incense, and holding a specter. Because Armenians
in Kinaliada did not have a church, it was recognized that the
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'MERYEM BINTI OVAKIM ADINA DUZENLENMIS, 8 EKIM 1906 TARIHLI NUFUS TEZKERES]

BIRTH CERTIFICATE BRAWN UP IN THE NAME OF 'MERYEM BINTI OVAKIM' [MERYEM, DAUGHTER
OF OVAKIM] DATED 8 OCTOBER 1906

priests’ commuting to the island for the baptism of children,
the reading of the Bible for the sick and for ceremonies would
face difficultly, and accordingly ordered that no one intervene
in their residence on the island.™

Nazif Oztiirk explains that during the Ottoman period,
when non-Muslims wanted to construct a building or repair
an already existing building for a religious, social or health
matter, such as a church, school or a hospital, they made a
reasoned application showing the need, that the application
was investigated by the relevant institutions and an
inspector sent to the region to determine whether there was
such a need. The project to be developed had to clarify how
many squaremeters the building would cover, the number
of rooms and living rooms and even whether it would have
a door and windows. Investigations were carried out during
the construction to see if the rules were abided by. It was
under these conditions that the Ottoman state allowed for
the construction of these buildings.”
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SURP AGOP HASTANESININ INSA EDILEGES] YERIN VERGIYE BAGLANMASINA DAIR BELGE

. i)

DOCUMENT ON THE IMPOSITION OF A LEVY ON THE LAND WHERE THE SURP AGOP HOSPITAL
WAS TO BE BUILT

Her vakfiyede oldugu gibi, Ormanyan, koydugu sartlarin
gerceklesmedigi ya da ortadan kalktigi durumda, gelir ve
licretlerin mutlaka Ermeni okullarindaki fakirlere verilmesi
ve vakfin miitevelliliginin Istanbul Ermeni Patrikligi’ne
devredilmesi yoniindeki istegini de yazarak vakfin devamini
saglamayi amaglar.®

Halen Ermeni Patrikligi’ne bagli olarak faaliyet gos-
teren ve vakfiyeye sahip nadir gayrimiislim vakiflarindan
olan Beyoglu Hovhannes Giimiisyan Vakf’nin 20 Subat
1895 tarihli vakfiyesi, onde gelen Ermeni sarraflardan Sar-
kis Glimiisyan’in oglu Ohannes Efendi’ye aittir. Ohannes
Efendi’nin ayrintili olarak yazdirdigi sartlardan bazilar séy-
ledir: Hayatta oldugu siire icerisinde kendi araciligiyla on
bin adet yiizliik mecidi altininin faize konmasi ve elde edilen
gelirin senede li¢ adet yiizliik mecidi altininin Kayseri’de bu-
lunan babasi Sarkis Giimiisyan adina yapilmis okulun yoksul
ogrencilerinin ihtiyaglari igin harcanmasi; 6ldiigiinde ise var
olan miktarinyarisiile Istanbul Patrikligi tarafindan miilk sa-
tin alinmasi ve kiraya verilerek senelik gelirin faize konmasi;
kira gelirinin yiizde onu ile Yerevan’daki Surp Egmiadzin Kili-
sesi Manastir’nin yoksul 6grencilerinin ihtiyaclarinin, diger
yiizde on ile Kudiis Manastiri’ndaki yetimlerin ihtiyaglarinin,
yiizde besi ile Yedikule Surp Pirgic Ermeni Hastanesi’nin ih-
tiyaclarinin karsilanmasi ve yilizde on besi ile her sene Erme-
ni okullarinda okutulmak iizere bilim, sanayi ve gorgiiye dair
ders kitaplarinin basilarak yoksul d6grencilere iicretsiz dagi-
tilmasi. Vakfin miitevellisi olarak kendini, 6liimiinden sonra
ise Patriklik makamini belirtir. Hatta Patrikligin bulunmadig
durum dahi goz oniine alinarak, Yerevan ve Kudiis Ermeni
patriklerini sirasiyla miitevelli tayin eder. Bunlarin olmayisi
durumunda ise vakfin mutlaka Ermeni fakir ¢ocuklarina bi-
rakilmasini yazarak hayir amacinin sonsuza kadar devamini
hiikmeder.®

1913 TARIHLI KANUN HUKMUNDE KARARNAME VE
VAKIF MULKLERININ TAPUDA TESCILI

Osmanli déneminde, tiizel kisilerin kendi adlarina tapu
tescil hakki yoktu. Bu durum, varliklarini, kiliselerde topla-
nan bagislarla veya hayirseverlerin bagisladiklarn tasinmaz-
lardan elde ettikleri gelirlerle devam ettiren gayrimiislim
vakiflari igin de gecerliydi. Hibe edilen tasinmazlarin tapuda
cemaat kurumlar adina tescil edilememesi nedeniyle, sahip
olduklari tasinmazlar ‘muvazaa’ adi verilen yontemle tapu-
ya tescil ettirdiler.?

Tasinmazlari muvazaa yoluyla kaydetmenin iki sekli
vardir. Birincisi, ‘nam-1 miistear’ adina kaydedilmeleridir.
Cemaat kurumlari, tasinmazlarini, tapuya cemaat igerisin-
den giivenilir kisiler, kilise gorevlileri, yoneticiler veya din
adamlari, yani gergek kisiler adina kaydedebiliyordu. Diger
yontemde ise, miilkler ‘nam-1 mevhum’ adina kaydedilir. Bu
yontemde, azizler veya azizelerin adina, sanki bu kisiler halen
cemaat icinde yasiyorlarmis gibi kaydedilir. Ornegin, Meryem
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EXAMPLES OF EDICTS AND VAKFIYES

An edict was issued in 1857 when the Catholic Armeni-
ans in Biiylikada, who did not have a church for religious
ceremonies and suffered hardship as a result, demanded a
church. The edict states that permission was sought for the
building of a church on an acquired land and that the buil-
ding and opening of the church on the said land was allowed
for since justice required all classes of subjects to live in se-
curity and contentment. To preempt possible problems, the
Sultan orders the officials that no one obstruct and oppose
the construction of the church.®

A 1884 edict on the repair of the Surp Bogos Armenian
Catholic Churchin Biiyiikdere, whichiis still open for worship,
states that the church was run-down and permission was
asked for its demolition and the construction of a new church
in its place, and that the necessary permission was granted.
The edict sets out in detail all the measurements of the
building and ends with the order that these measurements
should not be compromised in any way.”

Another example is the vakfiye belonging to the
contemporary Armenian Patriarch Magakya Ormanyan
who had dedicated an immovable property for the needs of
the church. Ormanyan dedicates his house, at the address
Kadikdy, Osman Aga neighbourhood, Haydarpasa Street,
no: 46 and enlists his conditions. Among his conditions
are that the house be rented through a trustee, that the
acquired income be used first for the house’s repair, that
the remaining income be used to fuilfill the candle, wax and
other needs of the Surp Ha¢ Armenian Church in Uskiidar’s
Selamiali neighbourhood, and be spent to help the poor. As
in the case with all vakfiyes, to ensure the continuity of the
foundation, Ormanyan writes that if the conditions are not
fulfilled or are no longer the case, the income must be given
to the poor in Armenian schools and the trusteeship of the
foundation should be transferred to the Istanbul Armenian
patriarchate.®

The Beyoglu Hovhannes Giimiisyan Foundation, which
still functions in affiliation with the Armenian Patriarchate,
is one of the few non-Muslim foundations with a vakfiye. Its
vakfiye dated 20 February 1895 belongs to the established
Armenian book trader Ohannes Efendi, son of Sarkis
Giimiisyan. Some of the conditions which Giimiisyan set out
in detail are as follows: For as long as he is alive, through
him 10 thousand 100-unit golds of the highest quality should
be invested with returns and from the income three 100-unit
golds of the highest quality be spent for the needs of the
poor students attending the school in Kayseri named after
his father Sarkis Giimiisyan; and following his death half of
the existing amount be spent by the Istanbul Patriarchate
to buy property to be rented, that 10 percent of the rent
income be spent for the needs of the poor students at the
Surp Echmiadzin Church Monastery in Yerevan, another
10 percent be spent for the needs of the orphans at the

76.ISTANBUL ERMENI PATRIGI . MAGAKYA ORMANYAN (1841-1918)

THE 76™ ARMENIAN PATRIARCH OF ISTANBUL, MAGAKYA ORMANYAN | (1841-1918)

Jerusalem Monastery, 5 percent be spent to meet the needs
of the Yedikule Surp Pirgic Armenian Hospital and 15 percent
be spent to publish science, industry and etiquette books
that will be disseminated free of charge to poor students. He
designates himself as the foundation’s trustee for as long
as he is alive, and the patriarchate for after his death. He
even takes into account the possibility of the Patriarchate’s
non-existence and designates the patriarchs of Yerevan and
Jerusalem as the trustees respectively. In the case where
none of these exist, he writes for the definite bequeathing
of the foundation to poor Armenian children and for the
indefinite continuation of the charitable aim.™

1913 DECREE LAW AND THE REGISTRATION OF FOUNDATION
PROPERTIES AT THE LAND REGISTRY

In the Ottoman Empire, legal personalities did not have
the right to have title needs in their name. This was the case
for non-Muslim foundations whose livelihood depended
on income gained from donations made in the churches or
immovable property donated by charitable persons. Since
donated properties could not be registered under the name
of community institutions in the title deed, the foundations
registered their immovable properties through a method
described as ‘law collusion’ (muvazaa)*.»
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Ana’ya atfen ‘Meryem binti Hovagim’, Cebrail’e atfen ‘Asadur
veledi Gabriel’, Isa Mesih’e atfen ‘Kristosdur veledi Osep’,
Aziz Garabed’e atfen ‘Garabed veledi Zakar’ adina miilkler
kaydedilebiliyordu.? Dini agidan bakilinca “Yiizlerce, binlerce
yilevvel yasamis olan bu kisilerin malik olarak gosterilmesinin
anlami agiktir. Zira o dini tesis o azize adanmistir. Hukuki yon-
de anlami ise o yerin 6zel miilkiyetle ilgisi olmayan gergek bir
vakif olarak kurulmus bulunmasidir.”*

II. Mesrutiyet’inilanindan sonra, tiizel kisilerin miilkleri-
ni kendi adlarina kaydetme haklarinin saglanmasi yoniinde
girisimlerde bulunuldu, tasar hazirlandi, ancak siyasi gel-
gitler sebebiyle bu diizenleme yiiriirliige giremedi. Balkan
Savaslar’’ndan sonra hiikiimet bahsi gegen tasariyi muvak-
kat kanun (kanun hiikmiinde kararname) olarak yiiriirlii-
ge koydu. ‘Eshas-1 Hiikkmiyenin Emval-i Gayrimenkuleye
Tasarruflarina Mahsus Kanun-i Muvakkat” (Tiizel Kisilerin
Gayrimenkullerinin Kullanimina Dair Kanun Hiilkmiinde Ka-
rarname) ile tiizel kisilerin, tasinmaz mallarini tapuda kendi
adlariyla kaydetmesine olanak tanindi. Bu konuyla ilgili ca-
lismalarin gogunlugunda “1912 Kararnamesi” olarak gegen
kararname, 1 Mart 1913’te (Rumi16 Subat 1328) kabul edilmis,
6 Mart 1913’te (Rumi 21 Subat 1328) Takvim-i Vakayi’de ya-
yimlanmis* olmasi nedeniyle, bu ¢alismada “1913 Kararna-
mesi” seklinde anilacaktir.

Kararnamenin® birinci maddesine gore, ilk olarak hiikii-
met ve belediye daireleri, ikinci olarak —6zel hukuka uygun
olmak sartiyla— dernekler, bazi sartlar dahilinde ticaret, sa-
nat ve insaat sirketleri; ikinci maddesine gore, ziraat sirket-
leri de gayrimenkul mallarini kendi adlarina tescil edebile-
ceklerdi. Getirilen en 6nemli kosul, bu kurumlarin Osmanli
tabiiyetinde (vatandaslik) olmasiydi. Bir diger ifadeyle, ya-
bancilara ait sirketler, dernekler ya da vakiflar, mallarini ta-
puda kendi adlarina tescil ettirme hakkina sahip degildi.

Uciincii maddede ise “Osmanli cemaat ve miiessesesat-I
hayriyesi”nin (Osmanli cemaat ve hayir kurumlar), akar ve
vergilere tabi olmak lizere ancak kasaba ve kdyler dahilinde
tasinmazlarini kendi adlarina tescil ettirebilecekleri yazar.
Bu maddeden cemaat vakiflari da yararlanir ve “Osmanli
cemaat ve miiessesat-1 hayriyesi” olarak degerlendirilerek
mallarini tapuda tescil etme hakkini elde eder. Kararnameye
cemaat kurumlarinin eklenmesinin nedeni, kanunun genel
gerekgesinde cemaat ve hayir kurumlarinin tasarruflarinda
olan gayrimenkullerin nam-1 mistear olarak kayitli olmasin-
dan dolayi hiikiimet ile gayrimiislim kurumlar arasinda ge-
kismelerin eksik olmamasi, bu tiir cekismelere sebebiyet ve-
rilmemesi igin fiilen mevcut olan bu durumun kanuna uygun
hale getirilmesinin gerekli goriilmesi olarak agiklanmistir.2®

Kanun hiikmiinde kararnamenin igiincii maddesine
eklenen, hayir kurumlarinin mal edinmelerine dair baz
kosullarin siralandigi gegici fikranin gerekgesinde bu durum
soyle detaylandirilir: “Bu kanunun emri kesin olacag halde
gecmise doniik olamayacagindan ve halbuki adi gecen

kurumlaradinasimdiye kadarnam-imiisteariletasarrufolunan
tagsinmazlarin gerek tasarrufu gerek mirasgisi olmadigi icin
malin devlete kalmasi goriislerinden bir takim anlasmazliklar
meydana gelmis ve bunlardan devlet icin higbir ekonomik
fayda elde edilemedigi halde taraflarca ardi arkasi kesilmez
¢ekismelerin olmasindan 6tiirli bu anlasmazlik ve gekismelerin
tamamen ortadan kaldirnlmasi ve giderilmesi i¢in onlarin dahi
bir gegici siire icinde basvuru yapmak sartiyla kurumlar adina
diizeltilmesi hakkinda bir fikra hazirlanmistir.”?

Gegici fikrada, Osmanli cemaat ve hayir kurumlan adla-
rina simdiye kadar nam-1 miistear ile kasaba ve koyler dahi-
linde tasarruf edilen gayrimenkullerin kanunun yayimlanma
tarihinden itibaren alti ay icinde basvuru yapildigi takdirde
kurumlari adina diizeltilecegi, bu siirede, diizeltme yapil-
masi igin tapu idarelerine dilekgeyle bagvurusu yapilmayan
veya dava agilmasi igin gerekli bir durum meydana gelip de
yetkili mahkemede dava agilmayan yerlerin kurumlara aidi-
yetinin kabul edilmeyecegi belirtilir.?®

Bu fikra ile, cemaat ve kurumlarin gayrimenkul tasar-
rufuna alti temel sart getirilir. Birincisi, Osmanli vatan-
dasliginda olma zorunlulugudur. “Osmanli cemaat ve
miiessesat-i hayriyesi” tanimiyla, yabanci hayir kurumlari
kapsam disi birakilir. Ikincisi, gayrimenkullerin sehir ve ka-
saba dahilinde olmasi zorunlulugudur; kurumlarin sehir ve
kasaba disindaki ziraat arazisine sahip olmalarina izin veril-
mez. Uciincii sart, her tiirlii verginin cemaat kurumu tara-
findan 6denmesi; dordiinciisii, taginmazlarin akar niteligin-
de olmasidir. Besinci sart, tasinmazlarin, nam-1 miistear ile
cemaat kurumunun tasarrufunda bulunmasidir. Yani yasa,
gercek kisiler adina kaydedilmis tasinmazlarin kurumlar
adina kaydedilmesine izin verir; ‘nam-1 mevhum’ olarak,
yiizyillar 6nce yasamis olan azizler ya da azizeler adina ya-
pilan kayitlar kapsamina almaz. Son sart ise, yasanin yii-
riirliige giris tarihini takip eden alti ay iginde, s6z konusu ta-
sinmazlarin tescil bagvurularinin yapilmasidir. Hiikiimetin
Meclis-i Mebusan’a verdigi dneride, s6z konusu siire iki yil
iken, Meclis tarafindan siire alti aya indirilir.» Ancak alti ay-
lik siire, cemaat kurumlarinin sahip olduklari tasinmazlara
dair defter hazirlamalari igin yeterli degildi. Bu yondeki ta-
lepleri degerlendiren hiikiimet ise, var olan alti aylik siireyi,
24 Eyliil 1913 ve 10 Mart 1914 tarihlerindeki kararnameleri ile
iki kez alti ayligina uzatir.3° Boylece, cemaat ve kurumlarin
tasinmazlarini kendi adlarina kaydetmeleri igin toplam bir
bucuk yil siire taninmis olur.®

1913 BEYANNAMELERI

Bitiin Osmanli cemaat ve hayir kurumlar, 1913
Kararnamesi cercevesinde sahip olduklar miilklere dair
cetveller tanzim ederler. Yasanin doérdiincii maddesine
gore, kurumlarin nam-1 miistear adina tescil edilmis olan
tasinmazlarinin  kendi adlarina tapuda kaydedilmesini
saglayacak bu cetvelleri hazirlama sorumlulugu cemaat
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There are two ways in which immovable property can be
registered through the muvazaa method. The first is their
registration through ‘nam-i1 miistear,” where the name of the
trustee is hidden and the registration is made in someone
else’s name who acts on behalf of the trustee. Non-Muslim
institutions could register their immovable property under
the name of trusted persons within the community, church
officials, management or clergy, in other words real persons.
The second method is the registration of property under
the name of ‘nam-1 mevhum’ [registered in the name of
revered religious figures]. In this method, the properties
are registered under the name of saints, as if these persons
still lived within the community. For instance, the following
registrations were made: in reference to Saint Mary, ‘Mary
daughter of Hovagim,’ in reference to Asadur, ‘Asadur son
of Gabriel,” and in reference to Christ ‘Kristostur, offspring
of Osep,’ and in reference to Saint Garabed, property was
registered under the name of “Zakar, offspring of Garabed.’>
Within the framework of religion, “the meaning of showing
these persons who lived hundreds and thousands years ago
as possessors of property is clear. The religious place has
been dedicated to that saint. From a legal perspective, the
meaning is that the place has been established as a true
foundation that is distinct from private property.”

Following the declaration of the Second Constitutional
regime, initiatives were undertaken to grant legal perso-
nalities their right to register property, a draft law was pre-
pared but political turmoil prevented it from entering into
force. After the Balkan Wars, the government enacted the
said draft as a decree of law.** “Decree Law on Legal Per-
sonalities Use of Immovable Property” (Eshas-i Hiikmiyenin
Emval-i Gayrimenkuleye Tasarruflarina Mahsus Kanun-i Mu-
vakkat) made it possible for legal personalities to register
their properties under their own name in the title deeds. The
decree referred to as the “1912 Decree” in most works on the
subject, was adopted on 1 March 1913 (16 February 1328 on
the solar calendar) and published in Takvim-i Vakayi* on 6
March 1913 (21 February 1328 on the solar calendar).® Thus, it
will be referred to as the “1913 Decree” throughout this work.

According to Article 1 of the decree,” primarily government
and municipality offices and secondarily —in line with private
law— within the scope of certain conditions, trade, art and
construction companies, and according to Article 2 of the
decree, agricultural companies would be able to register
immovable properties under their own name. The most
important condition was that the entities were within Ottoman
subjecthood. In other words, companies, associations or
foundations that belonged to foreigners did not have the right
to register property under their names in the title deeds.

Article 3 of the decree states that “Ottoman community
and charitable institutions” can registerimmovable property
under their own name only within towns and villages and
subject toincome and other taxes. Non-Muslim foundations

benefit from this article and gain the right to register their
property by being considered “Ottoman community and
charitable institutions.” The preamble of the law explains
the inclusion of non-Muslim institutions in the decree as
the continued tensions between the government and non-
Muslim institutions that arose out of the ‘nam-1 miistear’
[registered on the name of someone other than the trustee]
registration in properties dedicated to non-Muslim and
charitable institutions, and the necessity to render a de facto
situation legal to prevent such tensions.®

The provisional paragraph added to Article 3 of the dec-
ree, which lists some of the conditions regulating the pro-
perty acquisition of charitable institutions, details the reaso-
ning as follows: “The order of this law is definite but cannot
be applied retrospectively. The immovable properties that
were under the possession of the said institutions through
being registered under other people’s names nam-i miistear
[registered on the name of someone other than the trustee]
have no possessors or inheritors. Their subsequent pos-
session by the state has resulted in certain disagreements
and while these incur no economic benefit for the state, the
parties have entered into endless conflict. To eradicate this
disagreement and tension completely, and ameliorate it for
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BEYOGLU'NDAKI, ISTANBUL KATOLIK ERMENILERI PATRIGI ISDEPANOS BEDROS AZARYAN'IN
(1826-1899) CENAZE ALAYI (20 MAYIS 1899)

THE FUNERAL PROCESSION IN BEYOGLU, OF ISDEPANOS BEDROS AZARYAN (1826-1899),
PATRIARCH OF THE CATHOLIC ARMENIANS OF ISTANBUL (20 MAY 1899)
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EYUP ERMENIKILISESININ TUZEL KISILIK CETVELININ OSMANLICA ASLI (1913) VE TURKGE GEVIRISI

THE OTTOMAN ORIGINAL (1813) AND TURKISH TRANSLATION OF THE LEGAL PERSONALITY LIST OF THE EYUP ARMENIAN CHURCH

baslarina, yani patrikliklere ve Hahambasiliga aittir. Yasa
uyarinca, patriklikler ve Hahambasilik gayrimenkullere
iliskin cetveller hazirladilar ve —tapu idaresinin Osmanli
dénemindeki karsiigi olan— Defter-i Hakani Emaneti’ne
ilettiler. Bir baska ifade ile, cemaat basi olan kurum,
sorumlulugu altinda bulunan ancak kendilerine 6zgii yerel
idare heyetleri olan, kilise, okul, manastir, havra, mezarlik,
hastane gibi hayir kurumlarn adina cetveller diizenledi ve
bunlan toplu olarak Defter-i Hakani Emaneti’ne verdi.
Ilgili kurumlar, gelecekte, bu cetvellerde belirtilmis
olmayan gayrimenkuller iizerinde miilkiyet hakki iddia
edemeyecekti.?®

Cetvellerde kurumun adi en basa yazilir ve ardindan
sahip oldugu tasinmazlar siralanirdi. Emlakin cinsi (hane,
diikkan, arsa, okul, mezarlik vb.), bulundugu yer (mahalle,
sokak ve emlak numarasi), kimin adina kayitli oldugu ve
miulkiin tasarruf tarihi olan senet tarihi belirtilir, en altta ise
patrikligin ya da Hahambagsiligin mihrii yer alird.

Ornegin, Istanbul Ermeni Patrikligi tarafindan hazirlanan
‘Topkapida Kain Surp Nigogos Kilisesi’nin Akaratr’ baslikli
cetvelde 21 adet miilk siralanir. Kilisenin akarlarindan en
eskisi, 1839 yilinda edinilen ve cetvelde 13. sirada yer alan
mezarliktir. Adres olarak, yalnizca mevkiive sokakismiyeralir
(“Topkapr’da Davutpasa Cad.”). Enyeni akar ise, 1879 yilinda
edinilen ve 11. sirada yer alan, hane arsasinin yari hissesidir.
Bunun adresi tam olarak verilir: “Topkapi Takyeci Mahallesi,

Davutpasa Caddesi, 27 Numara.” Listede, gazino, diikkan,
oda, arsa, kahvehane gibi gelir getiren miilklerle birlikte,
kilisenin tasarrufunda olan ama akar niteligi tasimayan
gayrimenkuller de (iki okul ve bir mezarlik) belirtilir. Cetvelin
sonunda, Ermeni Patrikligi’nin resmi miihrii bulunur.

Ermeni Katolik Patrikligi ise, kendisine bagli olan kurum-
lardan altisinin sahip oldugu tasinmazlari bir cetvelde toplu
halde listeler ve cetveli, 20 Agustos 1913 tarihinde Patrikha-
ne Gegici Kurul Baskani imzasiyla takdim eder. Cetvelde,
tasinmazin yer aldigi semtin adi, mahallesi, sokagi, cinsi,
tarihi, “halen kimin adina kayitli” oldugu, “senet numarasi”
ve “ait oldugu miiessesesi” belirtilir. Yasada yalnizca nam-i
miistear adina kayitli tasinmazlar igin tescil hakki verilmesi-
ne ragmen, bu cetvelde yer alan 33 tasinmaz arasinda nam-i
mevhumlar da bulunmaktadir; 23 adet miilk “Evakim kizi
Marim” (Hovagim kizi Maryam) adina kayitlidir. Buradan,
Ermeni Katolik Patrikligi’ne bagli gayrimenkullerin agirlikli
olarak nam-1 mevhumlar adina kaydedildigi ve s6z konusu
kararnamenin onlarin miilkiyet sorunlarini ¢6zmek konu-
sundafaydaliolamayacagi anlasilmaktadir. Cetvelin altinda,
tek tek her miilkiin hangi kuruma ait oldugu belirtilir; bunlar,
Ermeni Katolik Patrikhanesi (Beyoglu Surp Asdvadzadzin Ki-
lisesi), Anarad Higutyun Rahibeler Mektebi, Tarabya Erme-
ni Katolik Surp Andon Kilisesi, Yenikdy Ermeni Katolik Surp
Hovhannes Kilisesi, Biiyiikdere Ermeni Katolik Surp Bogos
Kilisesi ve Kadikdy Ermeni Katolik Surp Levon Kilisesi’dir. En
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the institutions, a paragraph has been prepared so that even
they can temporarily apply.”?

The provisional paragraph states that if an application
is made within six months of the law’s enactment, the
immovable properties that were in the possession of
Ottoman community and charitable institutions through
being registered under other person’s names will be correctly
registered under the names of the institutions. It adds that
if an application with a petition is not made to the title deed
registries for correction, or if the situation necessitates a
court case but a case is not opened in the relevant courts
within six months, the ownership of these properties by the
institutions will not be accepted thereafter.>

This paragraph brings six fundamental conditions for
the immovable property possession of the community and
institutions. The first condition is being an Ottoman citizen.
The definition of “Ottoman community and charitable
institutions™ leaves foreign charitable institutions outside
its scope. The second condition is that the immovable assets
are located within city and town boundaries, the institutions
are not allowed to possess agricultural land outside cities
and towns. The third conditionis that all taxes are paid by the
community institution and the fourth is that the immovable
assets are akars [real estate properties generating income].
The fifth condition is that the immovable assets are in
the non-Muslim institution’s possession through being
registered in someone else’s name. In other words, the law
allows for immovable assets to be registered under real
person’s names to be registered in the name of institutions,
but leaves out of its scope ‘ham-1 mevhum’ registrations,
made under the names of saints that lived hundreds of years
ago. The last condition is that the registration application be
made within six months following the entry of the law into
the force. In the proposal that the government submitted
to the Parliament, the application period was two years,
which was reduced to six months by the Parliament.® Six
months were not long enough for non-Muslim foundations
to prepare the documentation of the immovable assets they
possessed. Having evaluated the resulting demands, the
government extends the the deadline twice, and each time
for six months with the decrees of 24 September 1913 and 10
March 1914.32 Thereby, the community and the institutions
are granted a total of a year and a half for registering their
immovable assets under their own names.

1913 DECLARATIONS

Withinthe scope ofthe1913 Decree, allOttoman community
and charitable institutions drew up statements concerning
the properties they own. According to Article 4 of the law,
drawing up these statements, which would enable them to
register under their own name the immovable assets that
were registered under other persons, was the responsibility of
community leaders, in other words the Patriarchate and the
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YENIKOY ERMENI KILISESININ TUZEL KISILIK CETVELI (1913)

THE LEGAL PERSONALITY LIST OF THE YENIKOY ARMENIAN CHURCH (1913)

Chief Rabbinate. The Patriarchates and the Chief Rabinate
prepared statements regarding their immovable properties
as required by the law and delivered them to the Department
of Property Records (Defter-i Hakani Emaneti) — the Ottoman
period equivalent of the title deed registry. In other words,
the institution that was the head of the community drew
up statements for charitable institutions such as churches,
schools, monasteries, synagogues, cemeteries and hospitals,
which were under its responsibility but which had their
own local administrative councils, and submitted these
collectively to the Department of Property Records. The
relevant institutions would not be able to claim property
rights in the future overimmovable assets not included in this
statement.?*

Thestamentswould beginwiththenameoftheinstitution
and subsequently enlist all the immovable assets under
in its possession. The kind of property (household, shop,
land, school, cemetery etc.), its location (neighbourhood,
street and property number), the name under which it was
registered and the date of the indenture that is the date of
the property’s possession were stated. At the bottom was
the stamp of the Patriarchate or the Chief Rabbinate.

For example, the statement drawn up by the Istanbul
Armenian Patriarchate entitled ‘The akars [real estate
properties generating income] of Surp Nigogos Church
located in Topkap?r’ enlists 21 properties. The oldest of these is
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altta da, belgenin, diizeltme kaydinin yapilmasi igin sunul-
dugu belirtilir. Bunun disindaki Ermeni Katolik Kurumlari ise
cetvelleri ayri ayri verirler. Bu kurumlari Beyoglu Surp Gazar
Mihitaryan Mektep ve Manastiri, Beyoglu Surp Yerrortutyun
Kilisesi, Biiyiikada Surp Asdvadzadzin Verapokhum Kilisesi,
Karakoy Surp Pirgic Kilisesi, Ortakdy Surp Krikor Lusavorig
Kilisesi, Pangalti Mihitaryan Manastir ve Mektebi ve Surp
Agop Hastanesi’dir.

Bazi durumlarda, ayni kuruma ait birkag cetvel verilir.
Ornegin, Ermeni Patrikligi’ne bagli Eyiip Surp Asdvadzadzin
Ermeni Kilisesi adina iki ayri cetvel sunulur, bir miilk icin
de ayrica basvuru yapilir. Patriklik, ilk olarak, on adet ta-
sinmazin (yedi hane, bir arsa, bir diikkan, bir bahge gedigi)
yeraldigi bir cetvel verir. Daha sonra, 27 Subat 1914 tarihinde,
yedi taginmazin belirtildigi bir baska cetvel sunar; bu listede
mezarlik da vardir. Son olarak da, ikinci cetvelde de yer alan
Eyiip’te Islam Bey mahallesinde 13 ve 15 numarali miilk ve
gedik bostan ile ilgili ayr bir basvuru yapilir. Bu basvuru,
kilise akarlarindan olan ve tapuda ‘Ohannes veledi Arakel’
adina kaydedilen miilk ve bostanin tapuda kilise adina tescil
edilmesini amaglar.

Acik bir sekilde goriildiigu gibi, 1913 Kararnamesi kapsa-
minda verilen beyannamelerin tek bir amaci vardir, o da ce-
maat vakiflarinin eskiden beri tasarruflarinda olan ama ‘nam-i
miistear’ yoluyla tapuya tescil ettirdikleri tasinmazlarinin ken-
di adlarina tescil edilmesidir. Dolayisiyla, 1970’li yillarin basla-
rindan itibaren yargi kararlarinda dile getirilen, bu beyanna-
melerin vakfiye niteligi tasidig yoniindeki iddia gergekdisidir.3

“FiRARI" HALKIN “TERK EDILMiS” MULKLERI:
EMVAL-i METRUKE

Gayrimislim vakiflarini, 1913 Kararnamesi’nden sonra
etkileyen diger bir siireg ise Birinci Diinya Savasi ile birlikte

basladi. Savasin baslamasi ve soykirim siireci Osmanli top-
raklarindaki Ermeni niifusunu azaltti ve Ermenilerden geriye
¢ok sayida mal kaldi. Bu sorun, cemaate ait hayir kurumlarini
ve Ermeni sahislara ait vakiflar da dogrudan etkiledi. Cema-
ate ait miilkler bu siireg igerisinde tasfiye edildi ve devletin
idaresine gegti. Cumhuriyet doneminde, 6zellikle 1940’larda,
kadastro kayitlarina, nam-1 miistear ile kayitli tasinmazlarin
Tasfiye Kanunlarn kapsaminda Hazine’nin mali olduguna dair
serhler konmus olmasi, bu konunun vakiflar dogrudan etkile-
diginin de bir gostergesidir. Nam-1 miistear ve nam-1 mevhum
kayitlar “firari ve miitegayyib eshastan” (kagak ve kaybolmus
kimseler) addedilerek, vakiflara ait tasinmazlar Hazine ya da
Vakiflar Genel Miidiirliigi’niin sorumluluguna geger. Cum-
huriyetin baslangicindan itibaren tartisilan mazbut vakiflar
meselesi de bununla iliskilidir. Gayrimislimlerin siiriilmesi
ve oldiiriilmesiyle bosaltilan biitiin vilayetlerde, koylerde ve
kasabalarda bulunan cemaat miilklerine, dnce tasfiye ka-
nunlarinca el konur, ardindan cemaatin olmamasi gerekge-
siyle, bunlar ‘mazbut vakif’ statiisiine getirilir, yani yonetimi
devlet tarafindan yiiriitiilen vakiflar halini alir. Bu nedenlerle,
‘emval-i metruke’® (terk edilmis mallar) olarak adlandirnlan
meselenin analizi cemaat vakiflarinin miilkiyet sorunlarini
anlamak agisindan onemli ve tamamlayici bir noktada dur-
maktadir. ‘Emval-i metruke’ye dair genis bir hukuki mevzuat
bulunmaktadir. Bu ¢alisma kapsaminda, bunlarin hepsinden
tek tek bahsetmek miimkiin olmadigindan, sadece konumuz-
lailgili olan yasalar ve kararlara deginilecektir.+

27 Mayis 1915°te alinan tehcir kararinda ne Ermenilere, ne
de onlarin geride biraktigi miilklere dair bir hiikiim vardir.#
Fakat 30 Mayis 1915 tarihli Meclis-i Viikela mazbatasinda
(bugiinkii Bakanlar Kurulu karar), Ermenilerin siirgiin
edilmesine dair hiikiimlerin yaninda, geride biraktiklar
mallara dair de gesitli kararlar bulunur. Kararda, “terk ettikleri

GAYRIMUSLIM VAKIFLARIN TUZEL KiSILiGi

Osmanli baglaminda ‘tiizel kisilik’ (eshas-1 hiikmiye veya hiikmi sahsiyet) kavraminin var olup olmadigi, tartismali bir meseledir. Islam huku-
ku gercevesinde ‘tiizel kisilik’in agik bir kavram ve terimle tanimlanmamasi, 6zellikle miilkiyet hakki konusunda ihtilaflara yol agar. Osmanli’da
bu kavramin olmadigini séyleyenlerin biiyiik cogunlugu, bu gériisii, kavramin Islam hukukunda kullaniminin olmamasina dayandirir.3* Ancak,
M. Akif Aydin, Islam hukuku cercevesinde her dénem belirli mal ve sahis topluluklarinin oldugunu, bunlarin farkl bir kisilige sahipmis gibi kabul
edildiklerini belirtir. Ayrica, “adi konmamis, ayri bir kavram olarak telaffuz edilmemis olsa bile, Islam hukukunda belirli mal ve sahis topluluklarinin
onlariolusturan kisilerden ayri bir sahsiyetleri oldugu kabul edilmistir” der. Vakiflarin, tiizel kisi olarak degerlendirilmesi miimkiin olan en 6nemli
kurulus oldugunu belirten Aydin’a gore, vakiflar, vakfi kuranlarin irade beyaniyla ve onlarin sagladigi mal ile kurulmakla birlikte, kuruldugu an-
dan itibaren kurucusunun mal varligindan ayrilmakta, hak ve borglara sahipligi yoniinden tamamen ayri bir yapi olarak degerlendirilmektedir.s

Bu goriis cercevesinde, Osmanli doneminde tiizel kisi niteligi tasiyan kurumlarin oldugu ve ayri bir kisilik olarak islem gordiigii soylenebilir.
Buna en giizel 6rnek, vakiflardir. Ancak, Osmanli déneminde, tiizel kisilik kavrami ilk olarak 1870 tarihli Ticaret Kanunu’nda kullanilir. Bu kanunla
sirketlere, 1909 tarihli Cemiyetler Kanunu ile de dernek, vakif gibi ticari olmayan kuruluslara tiizel kisilik hakki taninir.3

Cemaat vakiflarinin tiizel kisiliklerini ne zaman kazandiklari konusunda da benzer bir tartisma bulunur. Islami vakiflar gibi cemaat vakiflarinin
da bir amaca tahsis edilmis mal topluluklari oldugu, varliklarini ve kisiliklerini bu tiir tasinmazlardan aldiklari icin Osmanli doneminde tiizel
kisilige sahip olduklar sdylenebilir. Necla Giritlioglu, cemaat vakiflarinin tiizel kisiliklerinin, 1913 Kararnamesi’nden once var oldugunu, zaten
ayni kanunun 3. maddesinde bunlarin “teamiili” yani siiregelen vakiflar olduklarinin belirtildigini, bunlarin tiizel kisiliklerinin ortaya gikabilmesi
icin mahkeme siciline ya da baska bir sicile tescil edilmelerinin gerekmedigini dile getirir. Ismet Sungurbey de, TBMM’nin 2 Temmuz 1956 tari-
hli bir kararindan® hareketle, 1913 Kararnamesi’nden 6nce de gayrimiislim cemaat vakiflarinin tiizel kisiligi, dolayisiyla gayrimenkuller tizerinde
tasarruf hakki bulundugunu, bu gayrimenkullerin fiili tasarruf ve kullanim haklarinin cemaat tiizel kisiligine ait oldugunu vurgular.3®
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the cemetery that was acquired in 1839 and is listed in number
13 on the statement. The address includes only the district and
the street name (Davutpasa Street in Topkapi). The newest is
the fifty percent share of a household land that was acquired in
1879 and thatis enlisted as the 1" item. Afulladdress s given for
this item: “Topkapi Takyeci Neighbourhood, Davutpasa Street,
Number 27.” The list includes income generating properties
such as clubs, shops, rooms, lands and coffee shops as well as
properties that are within the possession of the church but do
not qualify as akars [real estate properties generating income]
(two schools and a cemetery). The bottom of the document
carries the offical stamp of the Armenian Patriarchate.

The Armenian Catholic Patriarchate collectively listed the
immovable assets of six institutions under its responsibility
in one statement and presented the statement with the
signature of the Patriarchate’s Provisional Council’s
President on 20 August 1913. The statement lists the name of
the district, neighbourhood, and street where the immovable
assets is located, its type, date, “the name under which it is
still registered,” “its indenture number” and the “the legal
entity it belongs to.” Whereas the law only allowed for
immovable assets registered under other person’s names,
among the 33 properties enlisted in the statement, there
are some registered under saints. 23 of the properties are
registered underthe name of Marim, daughter of Evakim. This
statement demonstrates that most of the properties under
the responsibility of the Armenian Catholic Patriarchate are
registered under the names of deceased persons and the
1913 Decree would not be beneficial in solving their property
rights’ problems. Under the statement, the properties
are matched one by one with the possessing institutions.
These are the Armenian Catholic Patriarchate (Beyoglu Surp
Asdvadzadzin Church), Anarad Higutyun School for Nuns,
Tarabya Surp Andon Armenian Catholic Church, Yenikoy

Armenian Catholic Surp Hovhannes Church, Biiyiikdere
Armenian Catholic Surp Bogos Church and Kadikdy Armenian
Catholic Surp Levon Church. At the bottom, it is stated that
the document is submitted for correctionary registration.
The other Armenian Catholic institutions submitted separate
statements. These are Beyoglu Surp Gazar Mihitaryan School
and Monastery, Beyoglu Surp Yerrortutyun Church, Biiyiikada
Surp Asdvadzadzin Verapokhum Church, Karakdy Surp Pirgic
Church, Ortakdy Surp Krikor Lusavori¢ Church, Pangalti
Mihitaryan Monastery and School and Surp Agop Hospital.

In some instances, more than one statement is submitted
on behalf of a single institution. Two statements were submit-
ted for the Eyiip Surp Asdvadzadzin Armenian Church, under
the responsibility of the Armenian Patriarchate, and a separate
application was made for another property. The Patriarchate
first submitted a statement with ten immovable assets (seven
houses, a land, a shop, and a garden gedik®). Later, on 27 Feb-
ruary 1914, another statement was submitted with seven im-
movable assets, including a cemetery. Lastly, a separate app-
lication was made for properties number 13 and 15 and a gedik
(orchard) in Eyiip’s Islam Bey neighbourhood, included in the
second statement. This application was aimed at registering
under the church’s name the property that was amongst the
akars [real estate properties generating income] of the church
and was registered under the name ‘Ohannes, offspring of Ara-
kil’ on the title deed.

As evident from these examples, the declaratins submit-
ted within the scope of the 1913 Decree share the common
aim of registering under the names of non-Muslim institu-
tions immovable assets that had been in their possession
for a long time but were registered under other persons’
names. Therefore, the claim that the declarations bear the
charateristics of a vakfiye, that is put forth in legal decisions
since the early 1970s, is assets not true.*
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THE LEGAL PERSONALITY OF NON-MUSLIM FOUNDATIONS

Whether the concept of legal personality (eshas-1 hiikmiye or hiikmi sahsiyet) existed in the Ottoman context is still a matter of debate. The
lack of a clear concept and terminological definition of ‘legal personality’ within the scope of Islamic law creates disagreement, especially on the
issue of property rights. The majority of those who argue for the concept’s absence in the Ottoman context base their argument on its lack in
Islamic law.¥ To the contrary, M. Akif Aydin argues that within the framework of Islamic jurisprudence, there were groups of property and people
in all periods, and that these were accepted as having a separate identity. He adds that “there may not be a separate name for it, or a concept,
but Islamic jurisprudence has acknowledged that groups of property or people have an identity separate from the individuals that make up the
group.” For Aydin, the foundations are the most likely institutions to be evaluated as having a legal personality. While they are established with
the explicitly stated will of the founding persons and the property dedicated by them, from the moment of their establishment, foundations are
separated from the assets of the founder and they are considered separate structures with regards to having rights and debts.?

Within the scope of this perspective, one can argue that there were institutions with legal personality during the Ottoman period and that
they were regulated as separate entities. Foundations are the most appropriate example for this. However, as a concept ‘legal personality’ is
used for the first time in the Trade Law dated 1870. This law grants companies the right to have legal personality and the Law of Communities
dated 1909 extends the right to non-commercial institutions such as associations and foundations.?®

A similar debate surrounds the question of when non-Muslim foundations gained a legal personality. One can argue that, like the Muslim
foundations, the non-Muslim foundations also had groups of properties dedicated to a certain aim and since their existence and identity was based
upon these immovable assets, they had a legal personality in the Ottoman period. Necla Giritlioglu explains that the legal personalities of non-
Muslim foundations preceded the 1913 Decree, and that Article 3 of the same decree identifies these as already existing foundations, precluding the
necessity of a court record or other record registration for their legal personality to be demonstrated. Based on a 2 July 1956 decision of the Grand
National Assembly of Turkey, Ismet Sungurbey argues that non-Muslim foundations had a legal personality and therefore the right of possessing
immovable assets prior to the 1913 Decree and that the right of active possession and use belongs to the legal personality of the foundations.*
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ISTANBUL'DAKI CAMILER, MESCITLER, KILISELER, SINAGOGLAR VE MEZARLIKLARIN GOSTERILDIGI BIR HARITA (1923)

AMAP SHOWING THE MOSQUES, MESJIDS, CHURCHES, SYNAGOGUES AND CEMETERIES IN ISTANBUL (1923)

memlekette kalan mal ve esyalarinin veya bedellerinin
kendilerine” uygun sekilde iade edilecegi belirtilir. Ancak
hemen ardindan, Ermenilerden bosaltilacak koylere,
muhacir ve asiretlerin yerlestirilmesiyle emlak ve arazinin,
degeri saptanarak kendilerine dagitilacagi belirtilir.
Muhacirlere dagitilacaklar disinda kalan “zeytinlik, dutluk,
bag ve portakalliklarla diikkan, han, fabrika ve depo gibi
akaratin” agik artirmaile satilacagi veya kiralanacagi, toplam
bedelin de Ermeniler adina emaneten mal sandiklarina
birakilacagl yazilir. Kisacasi, Ermenilerin mallarinin veya
bedellerinin sahiplerine iade edilecegi, muhacir ve asiretlerin
Ermenilerden bosalan yerlere yerlestirilecekleri ve bunun
bedellerinin sahiplerine verilecegi, ve son olarak muhacirlere
dagitilanlarin disinda kalan mallarin satisa gikartilacagi veya
kiraya verilecegi acikca belirtilir.*> Ancak bu bilgiler yerel
idareciler tarafindan tam olarak anlasilmaz. Tehcir edilen
Ermenilerin mallarina ne olacagi ve nasil idare edilecegi net
degildir. Bunedenle, 10 Haziran 1915 tarihinde yerelidarecilere
bir talimname (yonetmelik) gonderilir.# 34 maddeden
olusan bu yonetmelikte, Ermenilerin mallarinin nasil idare
edilecegi ayrintili bir sekilde anlatilir. Emval-i metruke idare

komisyonlari kurulacak, Ermenilere ait miilklerin idaresinden
bunlarsorumluolacaktir. Yonetmelikte, s6z konusu miilklerin
ayrintili bir sekilde kayit altina alinacag, tasinabilir mallarin
korunacagi, ancak bozulabilir olanlarin ve hayvanlarin
komisyonlar tarafindan miizayede yolu ile satilacagi agik bir
sekilde belirtilir. Satilan ya da kiraya verilen emlak ve arazi
hakkinda cinsi, kiracisi, satin alani gibi bilgilerin oldugu
ayrintili cetveller diizenlenecektir. Yonetmelikte, ayrica,
mubhacirlerin nasil yerlestirileceklerine, ne tiir binalarin
onlara verilecegine dair bilgiler de vardir. Sahiplerine iade
edilecek olan miilklerin nasil geri verilecegi ise belirsizdir.+
Ancak, Ermenilerin miilklerinin idaresine dair hususlar agik
bir sekilde belirtilir.

‘Emval-i metruke’ye dair ilk yasa, 26 Eyliil 1915’te ¢ikar.+
Bu muvakkat kanunun (kanun hiikmiinde kararname) birinci
maddesine gore, baska yerlere nakledilen gergek ve tiizel kisi-
lerin terk etmis olduklarn mallar, alacaklar ve borglar, bu husus
icin kurulacak olan komisyonlarin her sahis igin ayri ayr hazir-
layacaklari tutanaklar tizerine mahkemeler tarafindan tasfi-
ye edilecektir. Goruldiigu gibi, yalnizca gergek kisilere degil,
tiizel kisilere ait mallar da tasfiye edilecektir. Ikinci maddede
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THE “DESERTED” PROPERTIES OF THE FUGITIVE
POPULATION: ABANDONED PROPERTIES

Another process after the 1913 Decree that impacted the
non-Muslim foundations started with the outbreak of World
War I. The outbreak of the war and the process of genocide
resulted in a decrease of the Armenian population within
the boundaries of the Ottoman Empire and the problem
of properties left behind by Armenians. This had a direct
impact on the charitable institutions of the community
and foundations belonging to Armenian individuals. The
properties belonging to the community were liquidated in the
process and came under the control of the state. During the
Republican period, and especially in the 1940s, laws aimed
at liquidating immovable properties registered under other
persons names but caveats on title registries making them
the property of the Treasury, which further demonstrates
the direct impact of the issue on foundations. Registrations
under other persons’ and under deceased persons’ names
were treated as belonging to “fugitive and lost persons®
and the immovable assets belonging to the foundations
were put under the control of the Treasury or the Directorate
General of Foundations. The issue of ‘defunct’ foundations
that has been debated since the establishment of the
Republic is another related matter. First, in accordance with
liquidation laws, the properties of non-Muslim foundations
were confiscated in all the provinces, villages and towns that
were emptied out by the exile and killing of non-Muslims.
Secondly, with the reasoning that the relevant community
no longer exists, the management of the foundations were
taken over by the state. In other words, they were given the
status of ‘defunct.” The analysis of the issue of ‘abandoned
properties’ (‘emval-i metruke’*) stands at a crucial and
complimentary point in understanding the property issues of
non-Muslim foundations. A wide array of legislation exists on
abandoned properties. Since it isimpossible to mention each
one in detail within the scope of this work, only the laws and
decisions of direct relevance to our focus will be included.*

The deportation decision taken on 27 May 1915 does not
include provisions on Armenians or the properties they left
behind.* However, the decision of the Cabinet of Ministers
dated 30 May 1915 includes both provisions on the exile of
Armenians and the properties they left behind. The decision
states that “the properties and possessions they leave behind
in the hometowns they desert, or compensation equal their
value” willbe appropriately returned tothem. Yet,immediately
afterwards, it is stated that immigrants and tribes will be
settled in the villages from which Armenians are evicted, and
the value of the property and the land will be determined
and distributed to them. “Akars [real estate properties
generating income] such as olive gardens, mulberry groves,
vineyards, orange groves, commercial buildings, factories and
warehouses” that are not distributed to the immigrants will be
putupforauction orrented, and the sum total will be deposited

at government offices*in custody of Armenians. In short, it is
stated outright that the Armenians would be returned either
their properties or the value of the properties, that immigrants
and tribes would be settled in the evicted villages, and lastly
that the properties that would not be distributed to Muslim
immigrants would be up for sale or rental.** However, this
information was not fully understood by the administrators.
The fate and management of the properties of deported
Armenians is not clear. Thus, a regulation is sent to local
administrators on 10 June 1915.7 In 34 articles the regulation
sets outindetail how the properties of the Armenians would be
managed. Administrative commissions would be established
for abandoned properties and they would be responsible with
the management of properties belonging to Armenians. The
regulation states clearly that the properties would be recorded
in detail, the movable properties would be protected and only
the perishable ones and animals would be sold in auctions by
the commissions. For properties or land sold or rented, detailed
statements would be drawn up with information including
the kind of property, the tenant, or the buyer. The regulation
includes further information on how the immigrants would be
settled and the kinds of buildings that would be allocated to
them. How the properties would be returned to their owners is
left unclear.*® However, the regulations on the management of
Armenian propetties is set out in detail.

The first law on ‘abandoned properties’ was passed on 26
September 1915.4° According to Article 1 of this decree law, the
properties, their debts and credits, abandoned by real or legal
personalities moved elsewhere would be liquidated by courts
based onindividual statements to be prepared by commissions
established specifically for this purpose. In other words, it was
not only the properties of individuals but also those of legal
personalities that would be liquidated. Article 2 states that
the income-generating foundations® possessed by real and
legal personalities at the time of their transportation would be
registered under the Treasury of Foundations, whereas other
properties would be registered under the Treasury of Finance.
Both kinds of properties would be rated by the relevant
treasuries and the amount remaining after their liquidation
would be given to their owners. In other words, properties
belonging to foundations would be registered under the
Treasury of Foundations and others under the Treasury of
Finance. Article g states that income-generating foundations
and other properties that would be legally registered under
the Treasury of Foundations and Treasury of Finance would be
distributed free of charge to immigrants.

An explicit provision on the properties of community and
charitable institutions is in a preamble dated 8 November
1915.5" The first article of the preamble states that a day after
the communication of the preamble, commissions will be
established in all boroughs under the presidency of the highest
ranking government official responsible for properties and
comprising officials from the tax, title deed and cencus offices

41
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ise, s6z konusu gergek ve tiizel kisilerin nakilleri sirasinda el-
lerinde bulundurduklar, gelir getiren vakiflarin (“icareteynli
miisakkafat-1 vakfiyye ve miistagallat-1 vakfiyye”) Evkaf (Va-
kiflar) Hazinesi adina, diger gayrimenkul mallarinin ise Maliye
Hazinesi adina kaydedilerek her iki tiir gayrimenkuliin s6z ko-
nusu hazineler tarafindan verilecek bedellerinden tasfiye son-
rasi kalacak miktarin sahiplerine verilecegi hiikmii getirilir.
Boylece, vakiflara ait miilkler Vakiflar Hazinesi, digerleri ise
Maliye Hazinesi adina kaydedilecektir. Dokuzuncu maddede,
yasaya uygun olarak Vakiflar ve Maliye Hazineleri adina kayit
altina alinacak gelir getiren vakiflar ile diger gayrimenkul mal-
lar, muhacirlere iicretsiz olarak dagitilacaktir.

Cemaat ve hayir kurumlarinin miilklerine dair agik bir hii-
kiim ise, 8 Kasim 1915 tarihinde ¢ikan nizamnamede (tiiziik)
yer alir.# Tiizliglin birinci maddesinde, nakil olunan kisilere ait
gayrimenkullerin bulundugu her kazada, tiiziigiin tebliginden
bir giin sonra en biiyiik miilkiye memuru tarafindan o yerin
en biiyiik mal memurunun baskanliginda vergi, tapu, niifus
idarelerinden ve mevcut ise vakiflar dairesinden bir memurun
oldugu heyetlerin kurulacag belirtilir. Heyetlerin gorevi ise,
Ermenilerin nakillerinden 6nceki on bes giinliik siire igerisin-
de veya nakil emrinin bildirilmesinden sonraki on bes giinde
yaptiklar biitiin miilk devir islemlerinin tapu dairesinden lig
giin iginde bir cetvelini gikarip tasfiye komisyonuna teslim
etmeleridir. Ikinci maddeye gore, heyetler, birinci madde-
de belirtilen islemi yaptiktan sonra, vergi ve tapu kayitlarina
bagvurarak mahalle veya koy koy nakledilen gercek sahislar
ve 1913 Kararnamesi’ne uygun olarak miilk edinme hakkina
sahip olan cemaat ve hayir kurumlari gibi tiizel kisiliklere ait
gelir getiren tiim vakiflar ile diger gayrimenkuller igin ayri ayri
ve acele olarak ikiser niisha defter diizenlerler.

Ayrica, her defterde, gayrimenkullerin bulundugu sokak
veya mevkinin, kapi numaralarinin, kayit numarasi ve kiymeti-
nin, hisseliise miktarinin, mevcut durumu ve sahiplerinin isim-
lerinin yer alacag belirtilir. Boylece gercek ve tiizel kisilere ait
miilklerle ilgili ayrintili bilgi toplanmasi hedeflenir. Yukarida
ayrintili olarak inceledigimiz 1913 tarihli kanun hilkmiinde ka-
rarnameye de isaret etmesi, konunun cemaat vakiflarinin miil-
kiyet sorunuyla iligkili oldugunu agik bir sekilde gosterir. Yine
tliziikte, 26 Eyliil 1915 tarihli emval-i metruke yasasinda go-
revleri siralanan komisyonlarin kurulacag belirtilir. Bu komis-
yonlarin, tiiziikte siralanan gorevlerinden biri de, nakledilen
sahislara ait olup hiikiimet tarafindan koruma altina alinmis
olan nakit paralara, esyalara ve biitiin mallara el koymaktir.#

Bu yasalar ve kararlar kapsaminda, Ermenilerin, hem
gercek hem de tiizel kisilerine ait miilklerine devlet tarafin-
dan el kondu. Bu miilkler muhacirlere dagitildi, devletin ka-
rakol, hiikiimet konagi gibi gesitli ihtiyaglari igin kullanildi ve
ozellikle Misliiman/Tiirk bir sermaye grubu yaratmak igin,
girisimcilere verildi ya da ¢ok duisiik fiyatlarla satildi. Savas-
tan sonra ise Ittihatgi hiikiimet diistii ve ‘Istanbul hiikiimet-
leri’ olarak adlandirilan yeni bir siirece girildi. Bu siiregte,

s6z konusu ‘emval-i metruke’ hakkinda da kararlar alindi.
8 Ocak 1920°de, Ermenilerin el konmus mallarinin sahiple-
rine iade edilmesini 6ngoren ve 26 Eyliil 1915 tarihli emval-i
metruke yasasini yiiriirliikten kaldiran bir kararname yayim-
landi.#® Bu kararname, yasanan hukuksuzlugun giderilmesi
agisindan onemli bir adimdi, ancak Ankara’da gelisen mu-
halefet bu siireci sekteye ugratti. Ankara hiikiimeti, emval-i
metruke konusunda cesitli kararlar aldi. Burada bunlardan
yalnizca 6nemli olanlarina deginebilecegiz.

Ilk olarak, Istanbul hiikiimetinin, Ermeni mallarinin ia-
desini 6ngoren kararnamesi, 14 Eyliil 1922 tarihinde, Heyet-i
Umumiye karariyla reddedildi.* Daha sonra, Ankara hiikii-
meti, Ittihat Terakki hiikiimeti tarafindan 26 Eyliil 1915°te
¢ikarilan emval-i metruke yasasini, bazi maddelerini degisti-
rerek, 15 Nisan 1923’te yeniden yiiriirliige soktu. Ornegin, yu-
karida bahsettigimiz, nakledilenlere ait miilklerin muhacir-
lere licretsiz dagitimini ngoren dokuzuncu madde, bu yeni
yasada yer almadi.5° Daha sonra, Lozan Antlasmasi’yla bir-
likte, emval-i metrukeye nasil el konacagi belirsiz kaldi. Ali-
nan bazi kararlarda, Lozan Antlagsmasi’ndan sonra terk edil-
mis mallarin emval-i metruke yasalarina gore islem goriip
gormeyecegi acik degildi. 13 Haziran 1927°de, bir kararname
uyarinca talimatname yayimlandi ve konu netlestirildi. Tali-
matnamenin birinci maddesine gére, Lozan Antlagmasi’nin
yiiriirlige girdigi 6 Agustos 1924’ten sonra emval-i metruke-
ye el konmasi gerekir. Ikinci maddeye gore, hiikiimetin, ilgili
miilkiin terk edilmis olduguna dair resmen bilgi sahibi olma-
sI 6 Agustos 1924 tarihinden once ise, muamele gerceklesir.
Ugiincii maddeye gore, hiikiimete bu bilgi bu tarihten sonra
ulasmis ise, ve sahibi malin bulundugu yerde ise iade edilir,
mal muhacire verildiyse kiymeti sahibine verilir, mal satilmis
ise bedeli satis dairelerinden alinabilir. Dordiincii maddede
ise kagak ve kayip olmamis, fakat baska yerde miilke sahip
olanlarin dahi mallarina el konmamasi, eger el konduysa ia-
desinin zorunlu olacag belirtilir.>

Ittihatci yasayl bazi degisikliklerle yiiriirliige sokan 15
Nisan 1923 tarihli emval-i metruke yasasi, 27 Ekim 1988
tarihinde vyirirlikten kaldirildi.>> Tam 73 yil yirirliikte
kalan ve tasfiye amaci giiden yasa, baslangi¢ta soyledigimiz
gibi, cemaat vakiflarina ait miilklere de el konmasinda rol
oynadi. Ancak, 29 Haziran 2001’de Tapu ve Kadastro Genel
Miidiirliigii Yabanci Isler Dairesi Baskanlig tarafindan
yayimlanan bir genelge, emval-i metrukeye dair hitkiimlerin
halen gecerliligini korudugunu gosteriyor. Genelgede,
miibadil (degistirilen), miitegayyip (kaybolmus), mufarakat
(terk eden) ve firari (kagak) nitelikteki kisilerin mallarinin
devlete gectigi belirtilerek su ifadeye yer verilir: “Bahsedilen
nitelikte kisilere ait kayitlar farkli tarihlerdeki kanun ve
kararnameler geregiisleme tabi kayit niteligini kaybetmistir.
Tescil islemleri tamamlanmamis olsa dahi tescilsiz iktisap
seklinde devletin uhdesine gegen bu gayrimenkullerin eski
malik ve mirascilari Medeni Kanunun 928inci maddesine
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as well as the chamber for foundations. The commissions
would be tasked with drawing up a statement of all the
property transfers they undertake in the 15 days before
the deportation of the Armenians or within the 15 days
after the communication of the deportation order. The
statement would be drawn up in three days and submitted
to the liquidation commission. According to Article 2 of the
preamble, aftercarryingoutthetasksetoutinthefirstarticle,
the commissions would consult tax and title deed registries
in order to expeditiously and separately prepare two copies
of registries for all income generating foundations and other
properties belonging to individuals or legal personalities,
such as community and charitable institutions deemed
eligible to own property in accordance with the 1913 Decree.
This would be done for each neighbourhood and village from
which deportations occured.

Additionally, each register would include information on
the street or neighbourhood of the property, the door number,
registration number and value, if it has shares their amount,
the current condition and the names of the owners.The aim
is to collect detailed information on properties belonging to
real and legal personalities. Its reference to the 1913 Decree,
which we have examined in detail, clearly demonstrates that
the issue is related to the property problem of non-Muslim
foundations. The same preamble states that commissions
will be established in accordance with the tasks set out in the
abandoned properties law dated 26 September 1915. One of
the tasks of these commissions enlisted in the preamble is
the confiscation of cash, belongings and all properties that
belonged to the transferred individuals and subsequently fell
under the protection of the government.>

Within the framework of these laws and decisions, the state
confiscated the properties of Armenians that belonged to both
real and legal personalities. The properties were distributed
to the immigrants, used to meet the state’s needs such as
police or military headquarters, and government offices, and
handed out or sold at very low prices to entrepreneurs in
order to create a Muslim/Turkish group of capital-owners.
The Unionist government was dissolved after the war and
a new period of ‘Istanbul governments’ began. This new
period included decisions on the abandoned properties. In 8
January 1920, a new decree was passed, which foresaw the
return of confiscated Armenian properties to their owners and
which overruled the law of abandoned properties dated 26
September 1915.53 The decree constituted an important step
in ameliorating the unlawfulness of the previous practice,
however the opposition developing in Ankara brought the
development to a halt. The Ankara government took various
decisions on abandoned properties, and we will deal with the
significant ones amongst the decisions here.

First the decree of the Istanbul government on the return
of Armenian properties was rejected with a 14 September
1922 decision of the General Assembly (Heyet-i Umumiye).>*

The Ankara government proceeded to re-enter into force
the law on abandoned properties (26 September 1915) with
amendments on 15 April 1923. The new law did not include
the free distribution to Turkish immigrants of properties
that belonged to the transferred persons.®* With the signing
of the Treaty of Lausanne, it remained unclear how the
abandoned properties would be confiscated did not state
whether the abandoned properties would be processed
within the framework of the abandoned properties law. On
13 June 1927, a regulation was published in accordance with
a decree and the matter was clarified. According to the first
article of the regulation, the abandoned properties needed
to be confiscated with the entry into force of the Treaty of
Lausanne on 6 August 1924. According to the regulation’s
second article, if the government had official knowledge
prior to 6 August 1924 that the property was abandoned,
the process would take place. According to the third article,
if the government had received the information after this
date and if the owner is in the same place with the property,
the property would be returned. If it had been given to
immigrants, its value would be paid to the owner and if the
property had been sold, its worth could be obtained from
the government office responsible with the sale. The fourth
article states that the properties of those who are not fugitive
or lost persons and who have property in a different location
should not be confiscated, and if confiscated the return of the
properties to the owners would be compulsory.=

The law on abandoned properties dated 15 April 1923,
which put into force the Unionist law with some amend-
ments, was repealed on 27 October 1988.5 Having stayed in
force for 73 years and aimed at liquidating properties, the law
played a role in the confiscation of non-Muslim foundations’
properties. However, a regulation passed by the Directorate
General of Land Registry and Cadastral Department of For-
eign Affairs demonstrates that the provisions on abandoned
properties are still in force. The regulation states that the
properties of exchanged, lost, fugitive (firari) and abandon-
ing individuals (miitegayyip) become state property and adds
the following: “Registrations belonging to persons with
said characteristics have ceased to be registrations subject
to procedure as a result of laws and decrees passed at dif-
ferent dates. While their process of registration may not be
completed, these properties have fallen under the respon-
sibility of the state through unregistered acquisition. Their
former possessors and heirs cannot be considered ‘relevant
persons’ within the scope of Article 928 of the Civil Code and
none of their registration-related applications should be ac-
cepted, including the handing out of registration documenta-
tion.” The regulation emphasizes that none of the demands
brought by these people to registry offices should be met.>*

The effect of this ongoing process on non-Muslim
foundations is clear. Since it was partially exempted of
deportations, Istanbul was not fully effected by the process.
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gore ‘ilgili kisi’ sayilmayacaklarindan tapu kaydi verilmesi
dahil, hicbir tapu islem talebinin kabul edilmemesi gerekir.”
Genelgede, bu kisilerin tapu dairelerine gotiirecekleri higbir
talebin karsilanmamasi gerektigi vurgulanir.s

Giiniimiize kadar devam eden bu siirecin cemaat vakiflari-
na olan etkisi de aciktir. Istanbul, tehcirden kismen muaf ol-
masindan 6tiirii bu siirecten sinirli diizeyde etkilendi. Ozellikle
1940°li yillarda baslayan kadastro galismalari sirasinda, kilise-
lere ya da cemaat kurumlarina ait tasinmazlar, tapuda nam-i
mistear ve nam-1 mevhum yoluyla kayitl olduklarr igin, kagak
ya da kaybolmus kimselerden sayildilar ve tasfiye kanunlar
geregince, Hazine’nin uhdesine gectiler. Istanbul disinda ise
durum daha da vahimdir. Ermenilerin kalmadigi bélgelerde
cemaate ait biitiin miilkler, 6zelliklerine gore, ya Hazine’ye ya
da Vakiflar Genel Miidiirliigii’ne gecti. Yaptigimiz arastirma
sirasinda karsilastigimiz bu durumu, var olan hukuki mevzu-
at da dogrulamaktadir. Dolayisiyla, cemaat vakiflar meselesi
tartisiirken soykirim siirecinin goz ardi edilmemesi gerekir.
Cemaat vakiflarinin miilklerinin iade edilmesinin tartisildi-
81 bir baglamda, hikdyenin bitiiniiniin anlagilabilmesi icin,
‘emval-i metruke’ meselesinden de mutlaka bahsedilmelidir.

Sonug olarak, Osmanli déneminde gayrimiislimler tara-
findan padisah fermanlariyla kurulan cemaat kurumlari, 1913
Kararnamesiyle, nam-i1 miistear olarak tasarruflarinda olan
gayrimenkullerini tapuda kendi adlarina tescil etme hakki
elde etti. S6z konusu kararnamenin tek bir amaci vardi, o da
gayrimiislimlere ait kurumlarin eskiden beri sahip olduklar
ama nam-1 miistear olarak kaydedilen miilklerin tapuda ken-
dileri adina tescil edilmesidir. Cumhuriyet donemi igerisinde,
yargl kararlarinda dillendirilen, bu beyannamelerin vakfiye
niteligi tasidig gibi yorumlar, kanun koyucunun niyeti yan-
lis olarak yorumlamaktir. Birinci Diinya Savasi ve ardindan
Osmanli Imparatorlugu’nun yikilmasi siirecinde hem bu ka-
rarname tam olarak uygulanmadi, hem de soykirim siireci ile
birlikte, cemaate ait, 6zellikle Istanbul disindaki miilklerin
biiyiik bir kismi devlete gecti. Nam-1 mevhumlarin, bu ka-
rarname kapsaminda degerlendirilmemesi de uygulamanin
bastan beri sorunlu oldugunu gosterir. Bu siireg igerisin-
de, cemaat kurumlar, ‘nam-1 miistear’ ve ‘nam-1 mevhum’
adiyla ellerinde tuttuklarn tasinmazlarini kismen de olsa
korumaya devam etti. Cemaat vakiflarinin miilkiyet sorunu,
Cumbhuriyet’in devraldigi miras iginde yer aldi.

I
ERMENI KATOLIK KiLiSESi

Ermeni Katolik toplumu ayri bir millet olarak 1830’da taninir. Daha 6nce yetkili iki kurum mevcuttu. Bunlardan biri 8 Aralik 1740 tarihinde
kurulan Kilikya Ermeni Katolik Gatogigoslugu’dur. ilk Gatogigos olan Monsenydr Apraham Ardzivyan’a Patriklik yetkisinin simgesi olan ‘Pallium’
verilir. Kilikya’da kurulan, gatogigoslugun sinirlar disinda yasayan Ermeni Katolikler, ayri bir ruhani reisin yonetime girmek yoniinde talepte
bulunurlar. Fakat Papalik makami, kilise hiyerarsisinin boliinme tehlikesinden endise ettigi igin bu talebi kabul etmez. Bunun yerine, 9 Temmuz
1759°da Istanbul Latin Patriklik vekili nazarinda Ermeni Katoliklerinden sorumlu bir vekillik kurulur. Boylece, Kilikya ve Istanbul Ermeni Katolik
toplumlari igin dogrudan Papaliga bagli iki farkli kurum meydana getirilir.

Ancak, Ermeni Katoliklerin Latin kiliselerine gitmeleri toplum icerisinde bazi huzursuzluklara neden olur. Ozellikle Katolik olmayan Ermeniler
bu konudaki rahatsizliklarini belirtirler. Bu huzursuzluklarin ardindan Papa VIII. Pius, Avusturya imparatorlugu ve Fransa araciligiyla Osmanlrya
basvurarak Ermeni Katolik toplumu igin bagimsiz bir ruhani makamin kurulmasini talep eder. Yapilan girisimlerin ardindan 6 Ocak 1830 tarihinde
Sultan II. Mahmud padisah emri ile Ermeni Katolik toplumunu ayri bir millet olarak tanir. iradede, Istanbul’da bir Patriklik ve Basepiskoposluk
kurulmasi, siirgiin edilen Ermeni Katoliklerin geriye dénmesi, hak ve mallarinin iadesi, kilise insa etme 6zgiirliigii ve diger cemaatlere taninan
imtiyazlarin Ermeni Katolik din gorevlilerine de tanimasi kabul edilir.

Taninmanin ardindan, Papa VIII. Pius, 6 Eyliil 1830°da Istanbul Eyalet Basepiskoposlugu’nun kurulmasina karar verir. 9o sivil ve alti rahi-
bin olusturdugu Cemaat Genel Meclisi tarafindan ilk ruhani reis, yani patrik segilen Rahip Andon Nurican, ilk eyalet basepiskoposu olur. Ki-
likya Gatogigoslugu’nun yetki alanina giren konular disinda, Osmanl’da yasayan tiim Ermeni Katolikler yeni Basepiskoposlugun yetkisine tabi
olur. Ancak Andon Nurican, Avusturya Imparatorlugu tebaasindan oldugu icin Osmanli Devleti onun patrikligini tanimaz. Osmanli hiikiimeti,
Istanbul’da yasayan birinin patrik secilmesini emreder. Boylece, 18/31 Aralik 1830’da yeni bir secim yapilir ve Rahip Hagopos Cukuryan patriklige
segcilir. 5 Ocak 1831 tarihinde patrikligi onaylanir ve diger cemaatlerin patriklerine taninan imtiyazlar Ermeni Katolik Patrigi’ne de taninir.

Katolik Ermeni Patrikligi ile, Ortodoks Rum ve Apostolik Ermeni Patrikligi arasinda yapi olarak fark vardir. Patrigin genel olarak gorevi
toplumu hiikiimet nezdinde temsil etmek ve diinyevi meseleleri resmi daireler araciligiyla ¢6ziime kavusturmaktir. Osmanli Katolik Ermeniler-
inde iki basli bir yonetim vardir. Biri eyalet basepiskoposu, digeri de patriktir. Bunun nedeni de, Papa’nin Katolik toplumu iizerindeki roliinden
kaynaklidir. Osmanli, Papa’nin tek lider olmasi ve Roma’nin da siyasi iradeye sahip olmasindan otiirii Katolik toplumunun dogrudan Papa’ya
baglanmasini 5nlemek adina Patriklik makamini kurarak tedbir alir. ki kurum arasindaki fark, eyalet basepiskoposlugunun halk tarafindan seci-
lip Papa tarafindan onaylanmasi s6z konusu iken Patrigin halk tarafindan segilip Osmanli hiikiimeti tarafindan onaylanmasidir.

1867°de ise Kilikya Gatogigoslugu ve Istanbul makamlari tek cati altinda birlestirilir ve Andon Hasun bu makama segilir. 1928 yilina kadar
da Eyalet Basepiskoposlugu Gatogigos—Patrik makami olarak taninir ve faaliyet gsterir. Cumhuriyet’in kurulmasiyla birlikte Istanbul Katolik
Ermeni Kilisesi’nin érgiitlenme bigimi de degisir. 1928’de Roma’da toplanan Ermeni Katolik Episkoposlar Konferansi sonucunda, gatogigosluk,
Kilikya Gatogigoslugu olarak yeniden kurulur ve Liibnan’a tasinir. Istanbul’da bulunan makam ise Ermeni Katolik Kilisesi hiyerarsisi icinde
tekrardan Basepiskoposluga doniistiiriiliir. Halihazirda, Tiirkiye’de tek Ermeni Katolik Basepiskoposlugu bulunur.s+
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However, especiallywhen cadastral survey work beganinthe
1940s, immovable assets belonging to churches or community
instutitions that were registered under other persons’ or
deceased persons’ names were considered as fugitive or lost
persons and fell under the responsibility of the Treasury in
accordance with liquidation laws. The situation was even
graver in other locations. In regions where the Armenian
community no longer existed, all the properties belonging to
the community fell under the control of either the Treasury or
the Directorate General of Foundations, depending on their
characteristics. The existing legislation confirms this situation
that we encountered during our research. Therefore, when the
issue of non-Muslim foundations is discussed, the process of
the genocide should not be overlooked. In a context where the
return of non-Muslim foundations’ properties are debated,
abandoned properties must be included in the debate.

To conclude, the non-Muslim community’s institutions
that were established with Sultan’s decrees in the Ottoman
period gained the right to register properties in their own
name, which had theretofore been under their possession
through registrations made as ‘nam-1 miistear’ [registered

on the name of someone other than the trustee], with the
1913 Decree Law. The singular aim of the decree was to allow
non-Muslim institutions to register under their own names
the properties that had long been in their possession but reg-
istered in other persons’ names. The Republican period inter-
pretation, present in legal decisions, that these declarations
were of the nature of a vakfiye, are distinct from and misinter-
pretations of the aim of the law makers. With the World War
I and the demise of the Ottoman Empire in its aftermath,
the decree was not fully implemented. The process of the
genocide meant that most of the properties belonging to the
Armenian community, and especially those that lay outside
of Istanbul, fell under the ownership of the state. The exclu-
sion of properties registered under deceased persons’ names
from the decree shows that the implementation was flawed
from the outset. Throughout this process, non-Muslim insti-
tutions continued to retain, albeit partially, the immovable
assets that were under their possession through registration
in other persons’ or deceased persons’ names. The property
problem of non-Muslim foundations was part of the Otto-
man legacy that the Republic inherited.

ARMENIAN CATHOLIC CHURCH

The Armenian Catholic Church was recognized as a separate millet in 1830. Prior to the official recognition of the Catholic Armenian society
by the Ottoman state, two authorized institutions existed. One of these was the Armenian Catholicate of the Great House of Cilicia. The first
Catholicos Monseigneur Apraham Ardzivyan was given a ‘Pallium,” symbolizing the authority of a Patriarchate. Catholic Armenians that lived
outside the borders of the Catholicate established in Cilicia demanded to be led by different spiritual leader. Fearing a divide in the church
hieararchy, the Papacy refused the demand. Instead, a guardianship responsible for Armenian Catholics was established under the oversight of
the Istanbul Latin Patriarchate in 9 July 1759. As a result, two separate institutions directly responsible to the Papacy were born for the Catholic
Armenian societies of Cilicia and Istanbul.

However, the attendance of Armenian Catholics to Latin church resulted in tensions within the community. Non-Catholic Armenians articu-
lated their discomfort regarding the issue. Subsequently, Pope Pius VIII applied to the Ottoman Empire through the Austrian Empire and France
to demand the establishment of an independent spiritual authority for the Catholic Armenian communities. Following these attempts, on 6
January 1830, Sultan Mahmud II recognized the Armenian Catholics as a separate millet with an edict. The edict included the establishment of a
Patriarchate and Archbishopric in Istanbul, the return of exiled Catholic Armenians, the reinstation of rights and property, the freedom to build
churches and the granting to Catholic Armenian clergy privileges identical to the clergy of other communities.

After the recognition, Pope Pius VIII decided on the establishment of the Istanbul Regional Archbishopric on 6 September 1830. Father Andon
Nurican, who was chosen as the new spiritiual leader, or patriarch, by a Community General Assembly, comprising 9o civilians and six priests, be-
came the first Regional Archbishop. All Catholic Armenians living in the Ottoman Empire were subject to the authority of new Archbishopric, except
for matters that fall under the jurisdiction of the Cilician Catolicos. However, because Andon Nurican was a subject of the Austrian Empire, the Ot-
toman Empire did not recognize his status as patriarch. The Ottoman government ordered for an Istanbul resident to be chosen as the patriarch. A
new election was held on 18/31 December 1830 and Father Hagopos Cukuryan was elected Patriarch. The Sultan approved of the Patriarchate with an
imperial decree (berat) published on 5 January 1831, and the Catholic Armenian Patriarch was granted with the privileges enjoyed by other patriarchs.

The Catholic Armenian Patriarchate is structurally different from the Greek Orthodox and the Armenian Apostolic Patriarchates. The general
task of the Patriarch was to represent the community at the level of the government and resolve worldly matters through state offices. The
Catholic Armenians under Ottoman rule had a two-headed system of management. One of the heads was the Regional Archbishop and the
other one was the Patriarch. This structure arose out of the role of the Pope in Catholic society. Since the Pope is the only leader and Rome has
political authority, to prevent Catholic society from falling under direct authority of the Pope, the Ottoman state established the institution of
the Patriarchate as a precaution. The difference between the two institutions is that the Regional Archbishop was elected by the people and
approved by the Pope, whereas the Patriarch was elected by the people and approved by the Ottoman government.

In 1867, the Cilician Catholicate and the Istanbul institutions were combined under one roof and Andon Hasun was elected for the position.
Until 1928, the position was named the Regional Archbishop Catholicos-Patriarch and carried out its activities with this title. With the establish-
ment of the Republic, the organizational structure of the Istanbul Catholic Armenian Church also changed. The Armenian Catholic Archbishopric
conference held in Rome in 1928 reestablished the Cilician Catholicos and moved it to Lebanon. The position in Istanbul once again became an
archbishopric within the hierarchy of the Armenian Catholic church. Currently, in Turkey, there is only one Armenian Catholic Archbishopric.>®
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‘YABANCI' VAKIFLARA DAIR BiR NOT

Osmanli doneminde, yabancilarin, vakiflar gibi tiizel kisilikler kurmasina izin verilirdi; vakfedenin tebaadan olmasi gibi bir zorunluluk yoktu. An-
cak, teoride, vatandasliga sahip olmayan fakat Islam iilkesinde yasayanlar tarafindan kurulan vakiflarin, bulunduklar iilkenin yasalar kapsaminda
degerlendirilmesi gerekirken, uygulamada farkliliklar ortaya cikiyordu. Ozellikle siyasi nedenlerle, devletler kendi vatandasliginda olmayanlarin
tasinmaz edinmesine sicak bakmiyor, vatandas olmayanlar da kendi devletlerinin korumasi altinda olmaya daha olumlu bakiyorlardi. Osmanli
Devleti’nde de bu yonde bir uygulama gelisti ve Osmanli vatandasi olmayanlar hem vakif kurdular, hem de ‘yabancr’ sifatini korudular.

Osmanli vatandasliginda olmayanlarin miilk edinmelerine iliskin sinirlamalar vardi. Yabancilara ait dini, ilmi ve hayri kurumlar gibi tiizel
kisilerin olusturulmasina ve fermanlarla mal edinmelerine izin veriliyordu ama diger tiizel kisiler gibi kayden mal edinmeleri miimkiin degildi. Bu
yabanci kuruluslar, vatandasi olduklari devletin kanunlarina gore kurulur ve kendi devletlerinin kanunlarina gore tiizel kisilik ve hak ehliyetine
sahip olurlardi. Osmanli sisteminde sahip olduklari tasinmazlan kendi adlarina kaydettiremedikleri igin nam-1 miistear veya nam-1 mevhum gibi
yollarla tapuda tescil ettirirlerdi.ss

10 Haziran 1867 tarihinde ‘Tebaayi Ecnebiyenin Emlake Mutasarrnf Olmalari Hakkindaki Kanun’ (Yabanci Uyruklularin Tasinmaz Kullanimi
Hakkindaki Kanun) ile, yabanci gercek kisilere, bazi sartlar gergevesinde mal edinme yolu agilir ama tiizel kisilere bu imkan verilmez. 1901 yilinda
Osmanli Devleti ile Fransa arasinda yapilan bir antlasma ile, Fransa vatandasliginda olan ve Osmanli Devleti’nde faaliyette bulunan okullar, has-
taneler, hayir ve din kurumlan taninir. Toplam 245 okul, 360 kilise, hastane ve manastirin dahil oldugu bir liste Osmanli Devleti tarafindan onanir
ve bu kurumlarin binalarinin onarilmasina, genisletilmesine ve yenilerinin yapilmasina izin verilir.® Bu kurumlar, taninmalarina ragmen, miilklerini
tapuda kendi adlarina kaydedemeyecekleri igin, nam-1 miistear veya nam-1 mevhum gibi yollarla ellerinde bulundurmaya devam ederler.

Osmanli vatandasliginda olmayan bu kurumlar, 1913 Kararnamesi’nden de yararlanamazlar, beyanname vermezler ve fiilen tiirlii tasarruflarda
bulunmaya devam ederler. Daha sonra, 20 Ekim 1921°de, Fransa ile TBMM hiikiimeti arasinda bir anlasma imzalanir. Bu anlagsmanin kurumlarla
ilgili kisminda, “Fransiz kiiltiir ve saglik kurumlaryla hayir kurumlarinin Tiirkiye’de var olmaya devam edecekleri” belirtilir. Lozan Antlagmasi’nin
imzalanmasindan 6nce, 30 Temmuz 1922°de Bakanlar Kurulu tarafindan, ‘Amerikan Yakin Dogu Heyeti ve Misyoner Sirketleri’ne ait okullarin, yasal-
ara uygun oldukga kapatilmamasina karar verilir.”

Lozan Baris Konferansi’nda da bu kurumlar tartisma konusu olur. ‘Din ve egitim kurumlariyla hastanelere uygulanacak rejim konusunu incele-
mekle gorevli alt komitenin 18 Mayis 1923 tarihli raporunda bu konuya deginilir. “30 Ekim 1914’den 6nce Tiirkiye’de var olduklari taninmis” ifadesiyle,
Tirkiye’nin bu kurumlan kapatmayacag ve tasinmazlarina el koymayacagi taahhiit edilir. 19 Mayis 1923’te bu karar kabul edilir. Taraflar arasinda,
kararlarin kabul edildigine dair mektup alisverisi olur. Tiirkiye’yi temsilen Ismet In6nii tarafindan Ingiliz, Fransiz ve Italya delegelerine hitaben
yazilan bu mektuplar, ikamet mukavelesine eklenir. Ornegin, Inonii’niin Ingiltere’ye gonderdigi mektupta, 30 Ekim 1914 tarihinden 6nce mevcut olan
ve Biiyiik Britanya’ya ait dini, saglik, egitim ve hayir amagli kurumlarin varliginin taninacag agikga belirtilir.s®

Bu durum, 22 Aralik 1934 tarihinde kabul edilen 2644 sayili Tapu Kanunu’nda da kabul edilir. Kanunun tiglincli maddesine gore, varliklari Tiirkiye
Cumbhuriyeti Hiikiimeti tarafindan taninmis olan, yabancilara ait dini, ilmi, hayri kurumlarin fermanlara ve Hiikiimet kararlarina gére sahip olduklari
gayrimenkuller, s6z konusu belgelerin sinirlari disina gikmamak ve hiikiimetin izni alinmak sartiyla kurumlarin tiizel kisilikleri adina kaydedilebilir.
Kanunun gerekgesinde de fermanlara ve verilen emirlere gore kurulmus olan, hem sahislar hem de kurumlar adina kayitli bulunan dini, ilmi, hayri
yabanci kurumlarin muvazaali yollarla sahislar adina kaydedilmis olanlarin kurumlar adina tescil edilmesi igin tigiincii maddenin® diizenlendigi be-
lirtilir.®" S6z konusu ugiincii maddedeki “hiikiimetin izni alinmak sarti ile” ifadesi, kurucu nitelikte bir izin degildir. Burada kasdedilen izin, kuru-
mun kazanilmis statiisiiniin taninmasina yonelik bir ifade olarak yorumlanamaz. Kanun koyucunun bu ifade ile amagladigi, eger bir somut olay ile
karsilasilirsa, hiikiimet bu tasinmazlarin ferman veya hiikiimet kararlariyla elde edilip edilmedigini arastiracak, sartlara uygun bir sekilde tasinmaza
sahip olundugu tespit edildikten sonra da izin verecektir. Bu izni bir ruhsat olarak degerlendirmek, yasa koyucunun niyetinden sapmaktir. Bu du-
rumda, yasa koyucunun, s6z konusu kurumlarin kazanilmis statiilerinin tanindigina dair beyani anlamsiz kalir.*

Yukarida aktarilan Lozan Antlasmasi’nin imzalanmasi sirasinda yabancilara ait kurumlarin kazanilmis statiilerinin yazili beyan kapsamindaki
mektuplar yoluyla tanindigi ve halen yiiriirliikte olan Tapu Kanunu’nun ilgili maddesindeki hikkme ragmen, 1960 yilindan itibaren, fermanlarla kurulan
“yabancilara ait dini, ilmi, hayri miiesselerin” tiizel kisilikleri taninmamis ve sahip olduklari, hayir amagli ve akar niteligindeki miilklere el konmustur.
Turkiye’de, tizelkisiligi kanunen taninan bir kurumun yabancilar tarafindan kurulmasi bu duruma engel olusturmaz ve kazanilmis hak ortadan kalmaz.
Istanbul Dominiken Rahipleri Cemiyeti’nin sahip oldugu miilkiin hikayesi, bu duruma dair somut bir 6rnek olusturuyor. Davasi halen devam eden
miilk, Bakirkdy Sakizagaci mahallesindedir. 1858 Arazi Kanunnamesi’nden 6nce Bezmiilem Valide Sultan Vakfi tahsisatina ait olan taginmaz, kanun-
namenin “hayrat haline gelmeyen miri arazi tahsislerini” ortadan kaldirmasinin ardindan, 1866’da, Sultan Abdiilaziz’in emriyle, Fransa’nin himayes-
indeki cemiyete devredilir. 1884’te ise Sultan Abdiilhamid’in fermani ile insaat yapilmasina izin verilir. Lozan Antlagsmasi sonrasinda elde edilen
kazanilmis hak ile, cemiyet, tasinmazi elinde tutmaya devam eder. 11 Ekim 1960°ta, Istanbul Vilayeti Hukuk Isleri Miidiirliigii tarafindan Bakirkdy 2.
Mintika Tapu Sicil Muhafizligi’na gonderilen yazida, s6z konusu kurumun tiizel kisiliginin taninmis oldugu belirtilir; ayni kuruma ait 16 Subat 1954
tarihli yazida da ayni “‘tanima’ yer alir. Bu kararlara ve mevcut yasalara ragmen, tasinmazin ‘malik” hanesi tapuda agik birakilir. Bunun izerine, ce-
miyet dava acar. Dava igin, Istanbul Valiligi Defterdarlik Avrupa Yakasi Milli Emlak Dairesi Baskanligi adina Milli Emlak Denetmen Yardimcisi Ozcan
Balikgi tarafindan hazirlanan, 20 Ocak 2010 tarihli raporda, cemiyetin “Tiirkiye’de tasinmaz edinmeye ehliyeti olmadigi ve tasinmazin da Bezmialem
Valide Sultan Vakfi adina tescil edilmesi gerektigi” vurgulanir. Daha sonra, davaya miidahil olan Vakiflar Genel Miidiirliigii’'niin 23 Subat 2011 tarihli
dilekgesinde “davacinin cemaat vakfi olmayip dolayisiyla tiizel kisiligi olmadigi” ileri siiriiliir. Dava halen devam etmektedir.*

Sonug olarak, Osmanli doneminde kurulan ve fermanlarla gayrimenkul edinen din, egitim, saglik ve hayir kurumlari, faaliyetlerine 30 Ekim 1914
tarihinden once baslamis olmalar sartiyla, Tiirkiye’deki gayrimenkullerini kendi adlarina tapuda tescil edebilirler, fakat bu kurumlarin yeni gayri-
menkul edinmelerine izin yoktur. Ayrica, Lozan Antlasmasi kapsaminda yalnizca Italya, Fransa ve ingiltere bu haklardan yararlanir. Oteki devletlere
mensup olanlarin, 30 Ekim 1914 tarihinden 6nce faaliyette olsalar dahi, gayrimenkullerini kendi adlarina tescil etme haklar yoktur.
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ANOTE ON ‘FOREIGN' FOUNDATIONS

During the Ottoman reign, aliens were allowed to have legal personalities such as foundations and the person dedicating the property did not have
to be an Ottoman subject. Whereas in theory, foundations established by those who did not have citizenship but who resided in a Muslim country should
be evaluated within the scope of that country’s laws, discrepancies appeared in implementation. Especially due to political reasons, states did not look
positively upon the acquisition of immovable assets by non-citizens, and non-citizens preferred being under the protection of their own state. A similar
implementation developed in the Ottoman Empire as well, and non-citizens both established foundations and kept their status as ‘aliens.’

There were limitations on the ability of non-citizens to acquire property. Religious, scientific and charitable institutions belonging to foreigners were
allowed to become legal personalities and acquire property through edicts but they could not acquire registered property like other legal personalities. These
foreign institutions were established according to the laws of the state to which they belonged, and their legal personalities and rights arose out of the laws
of their own states. In the Ottoman system they could not register immovable properties under their own names, so they registered theirimmovable assets
in title deeds under ‘nam-1 miistear’ [registered on the name of someone other than the trustee] or ‘nam-1 mevhum’[registered in the name of revered religious
figures].®®

Law on Aliens’ Use of Immovable Properties [Tebaayi Ecnebiyenin Emlake Mutasarrif Olmalar Hakkindaki Kanun] dated 10 June 1867 gives foreign sub-
jects the right to acquire property under certain conditions, but the right is not granted to legal personalities. An agreement concluded between the Ottoman
authorities and France in 1901 results in the recognition of schools, hospitals, charitable and religious institutions belonging to French citizens and carrying
out activities within Ottoman lands. A list of 245 schools, 360 churches, hospitals and monasteries approved by the Ottoman state and permission was given
for their expansion as well as the building of new institutions.® Despite their official recognition, these institutions could not register property under their own
names in the title deed, so they continued to possess property through registration in other or deceased persons’ names.

Not falling within Ottoman subjecthood, these institutions could not benefit from the 1913 Decree, did not submit statements and continue to actively
possess property. An agreement was concluded between France and the Grand National Assembly of Turkey on 20 October 1921. In the part concerning insti-
tutions, the agreement states that “French culture and health institutions as well as charitable institutions will continue to exist in Turkey.” Before the sign-
ing of the Treaty of Lausanne, on 30 July 1922, the Cabinet of Ministers decided that as long as they were within the scope of existing laws, schools belonging
to the American Near Eastern Council and Missionary Companies should not be shut down.®

These institutions became an issue of debate during the Lausanne Peace Conference as well. The sub-committee responsible with investigating the sys-
tem to be implemented in religious and educational establishments and in hospitals deals with the issue in its report dated 18 May 1923. The wording of “their
existence in Turkey prior to 30 October 1914 has been recognized” is used to guarantee that Turkey would not close the institutions down and confiscate their
immovable properties. The decision was accepted on 19 May 1923. The parties exchanged letters testifying to the acceptance of the decisions. These letters,
written by Ismet In6nii on behalf of Turkey and addressing the British, French and Italian delegation members, are added to the residence contracts. In the
letter that Indnii sent to Great Britain, it was openly stated that the existence of religious, health, educational and charitable institutions belonging to Great
Britain and established prior to 30 October 1914 would be recognized.®

The existing situation was accepted with the Law on Title deeds, no. 2644 dated 22 December 1934. Article 3 of the Law stated that immovable assets
belonging to religious, scientific and charitable institutions belonging to foreigners and recognized by the government of the Republic of Turkey, could be
registered under the legal personalities of the institutions, if they were owned in line with edicts and government decisions, without crossing the boundaries
of the said documents and with the permission of the government.® The reasoning of the law also states that properties that belong to religious, educational,
and charitable foreign institutions and that were registered under other persons’ names would be registered under the legal personalities of foundations that
were established in accordance with edicts and orders. The registration process was to be regulated by Article 3 of the Law.® The governmental permission in
Article 3was not a founding permission.® As such, the permission cannot be interpreted as an expression of the recognition of the institution’s already gained
status. Instead the lawmaker intends this expression to lead to, in the case of a concrete situation, a governmental research into whether the properties were
acquired with an edict or a government decision, and give the permission after concluding that the immovable property was acquired in an appropriate man-
ner. Interpreting this permission as a license would be diverging from the intent of the lawmaker. Within such an interpretation, the lawmaker’s declaration
that the already existing status of the institutions are recognized becomes meaningless.

Despite the recognition of the status of institutions belonging to foreign persons during the signing of Treaty of the Lausanne through letters comprising
written declaration and the relevant article of the Law on Title Deeds, which is still in force, starting with 1960 the legal personalities of “religious, scientific
and charitable institutions belonging to foreigners” and established through edicts stopped being recognized. Their charitable properties and properties that
qualify akars [real estate properties generating income] were confiscated. In Turkey, the establishment by a foreigner of an institution with a legally recog-
nized legal personality does not present an obstacle to this status and the existing right is not overruled.®® The story of the property belonging to the Istanbul
Dominican Priests’ Society constitutes a concrete example of this situation. The property, the subject of an ongoing courtcase, is located in Bakirkdy District’s
Sakizagaci neighbourhood. The immovable asset, which belonged to Bezmialem Valide Sultan Foundation prior to the 1858 Land Decree, was turned over
to the society under French mandate when the said decree abolished “the allocation of lands that were not used as hayrat [charitable properties such as
schools, churches, cemeteries]” and with the orders of Sultan Abdiilaziz in 1866. A 1884 edict of Sultan Abdiilhamid allowed for construction on the land. With
the rights vested in the aftermath of the Treaty of Lausanne, the society continued to possess the immovable asset. In a letter sent by the Istanbul Province
Directorate of Legal Affairs to Bakirkdy 2" Region Title Deed Guardianship on 11 October 1960, it is stated that the legal personality of the said institution is
recognized. A letter belonging to the same institution and dated 16 February 1954 also included the same ‘recognition.’ Despite this decision and the existing
laws, the ‘owner’ section on the title deed is left blank. The society filed a courtcase as a result. The report prepared by Deputy Property Inspector Ozcan
Balikg1 on behalf of Istanbul Governorship Provincial Treasury Directorate of National Property Office for the European Side and dated 20 January 2010, em-
phasizes that the society “does not have the license to acquire immovable assets in Turkey and the immovable asset should be registered under the name of
Bezmiilem Valide Foundation.” In a petition dated 23 February 201, and written by the Directorate General of Foundations, which is party to the case, it is
claimed that “the plaintiff is not a community (non-Muslim) foundation and therefore does not have a legal personality.” The case continues.*

To conclude, religious, educational, health and charitable institutions that were established during the Ottoman period and that acquired property with
sultans’ edicts can register properties under their own name with the condition that they were established prior to 30 October 1914. However, these institu-
tions do not have permission to acquire new property. Furthermore, within the scope of the Treaty of Lausanne, it is only Italy, France and Great Britain that
can benefit from this right. Those belonging to other states do not have the right to register properties in their own name, even if they had been functioning
before 30 October 1914.
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LOZAN'DAN BUGUNE
AZINLIK VAKIFLARI

Tiirkiye’de azinliklarin yasal statiisii, Tiirkiye Cum-
huriyeti’nin kurucu belgelerinden biri olan Lozan Antlasma-
st (1923) ile diizenlenmistir. Lozan Antlasmasi, Osmanli d6-
neminde Miisliiman vatandaslarin sahip olduklar dini hak
ve Ozgiirliiklerin gayrimiislim vatandaslara da taninmasi
ilkesini benimsemistir. Antlasmada azinlik kavraminin ta-
nmimi yapilmasa da, Cumhuriyet donemindeki uygulamalar,
gayrimiislim azinliklari Ermeni, Rum ve Yahudi cemaatleri-
ne indirgemistir. Antlasmanin ‘Siyasal Hiikiimler’ baslikl
birinci béliimiiniin ‘Azinliklarin Korunmasi’ baslikli tigiincii
kesimi (37-45. maddeler), ayni zamanda Cumhuriyet done-
minde azinlik kurumlarini ilgilendiren ilk diizenlemeleri de
icermektedir.

Lozan Antlagsmasr’nin 40.-41. ve 42.(3) maddeleriyle
gayrimiislim azinliklarin dinsel, sosyal ve egitim kurumlar
kurma ve idare etme haklar taninmis, devletin bu haklarin
kullanilmasinda her tiirlii kolayligi saglayacagi belirtilmistir.
S6z konusu haklarin dokunulmazligl, ‘yasal iistiinliik’ ilkesi
(37. madde) ile de giivence altina alinmigtir.

Lozan Antlagsmasi’nin 42. maddesinin 1. ve 2. fikralarin-
daki hiikiimlerin antlasmada yer almasinin nedeni, antlas-
manin imzalandigl tarihte seri hiikiimler gegerli oldugun-
dan gayrimiislim azinliklar ilgilendiren kisisel hiikiimlerin
(ahkam-1 sahsiye) seriata gore diizenlenemeyecek olusudur.
Ermeni, Rum ve Yahudi cemaat temsilcileri 1925 yilinda Ad-
liye Vekaleti’ne (Adalet Bakanligi) verdikleri birer dilekgede,
laiklik ilkelerini temel alan Tiirk Medeni Kanunu’nun kabul
edilmesinden sonra 2. fikrada s6zii gegen 6zel komisyonun
kurulmasina gerek kalmayacag goriisiinii dile getirerek, 2.
fikradan feragat ettiklerini belirtmislerdir.®

BiR DEVLETLESTIRME OPERASYONU OLARAK
1935 VAKIFLAR KANUNU

1926°da Isvi¢re Hukuku’ndan uyarlanarak kabul edilen
Medeni Kanun, tiizel kisilikler kapsaminda sirketlerin yani
sira, dernekler ve tesislere yer vermistir. Vakiflar herhangi
bir ayrima tabi tutulmaksizin tesisler kapsaminda degerlen-
dirilmistir. Ote yandan, 864 sayili Kanun-u Medeni’nin Sure-
ti Meriyet ve Sekli Tatbiki Hakkinda Kanun’un ‘Vakiflar’ bas-
likli 8. maddesi, Medeni Kanun’un yiiriirliige girdigi tarihten
once kurulan vakiflar ve cemaatlere ait hayir kurumlarini
ilgilendiren uygulamalarin ayr bir kanunla diizenlenmesini
ongormiistiir.®° S6z konusu yasanin hazirlanmasina yonelik

calismalar on yil kadar siirmiis, 2762 sayili Vakiflar Kanunu
ancak 1935 yilinda gikarilabilmistir.®

Vakiflar Kanunu’nun 1. maddesi uyarinca Medeni Ka-
nun’un yiiriirlige girmesinden 6nce kurulan vakiflar, maz-
but ve miilhak olmak iizere ikiye ayrilmistir. Ayni maddede
dogrudan dogruya Vakiflar Genel Miidiirliigii’nce yonetil-
mesi ongoriilen vakiflar, mazbut vakiflar, Vakiflar Genel
Miidiirligii’niin denetiminde miitevellileri ya da segilmis
heyetleri tarafindan yonetilmesi 6ngoriilen vakiflar ise miil-
hak vakiflar olarak tanimlanmistir. 1. maddeye gore, mazbut
vakiflar, onceki tasfiye kararlari da dahil olmak iizere, kanu-
nun yiriirliige girmesinden 6nce zaptedilmis olan (VGM ku-
rulduktan sonra mal varligi bu miidirliige gegen) vakiflarin
yani sira, daha 6nce idaresi VGM’ye gegmis, miitevelliligi bir
makama sartli verilmis, kanunen veya fiilen hayri bir hizmeti
kalmamis ve miitevelliligi vakfedenlerin ¢ocuklarindan bas-
kalarina verilmis olan vakiflar kapsamaktadir. Ayni madde
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MINORITY FOUNDATIONS FROM
THE TREATY OF LAUSANNE TO DATE

The legal status of non-Muslim minorities in Turkey is
regulated with the Treaty of Lausanne (1923), one of the
founding documents of the Republic of Turkey. The Treaty of
Lausanneis based on the principle that non-Muslim citizens
should have the same religious rights and freedoms enjoyed
by Muslim citizens in the Ottoman period. The Treaty does
not provide a definition of minorities, however the practices
of the Republican period have reduced non-Muslim
minorities to the Armenian, Greek Orthodox and Jewish
communities. The Treaty’s first section “Political Provisions’
dedicates its third section to ‘“The Protection of Minorities’
(Articles 37 to 45) and thereby includes the first regulation
for the minority institutions in the Republican period.

Articles 40, 41and 42(3) of the Treaty recognize the right
of non-Muslim minorities to establish and manage religious,
social and educational institutions and articulate that the
state will facilitate the use of these rights in any way it can.
The immunity of said rights is guaranteed with the principle
of legal supremacy (Article 37).

The provisions in the 1*t and 2" paragraphs of Article 42
are included in the treaty since sharia laws were in force at
the time of the signing of the treaty and personal provisions
regarding non-Muslim minorities could not be regulated
with sharia. Representatives of the Armenian, Greek
Orthodox and Jewish communities presented a petition to
the Ministry of Justice in 1925 stating that the acceptance
of the Turkish Civil Code, which took the principles of
secularism as its basis, rendered the special commission
set forth in the second paragraph irrelevant and they were
therefore willing to relinquish the said paragraph.

THE 1935 LAW ON FOUNDATIONS AS A STATIZING
OPERATION

The Civil Code, which was adapted from Switzerland and
accepted in 1926, includes foundations and facitilies along-
side corporations within the scope of legal personalities.
Foundations are regulated under facilities without being
subjected to a legal separation. On the other hand, The Law
on the Exemplary Enforcement and Form of Implementa-
tion of the Civil Code (Law no. 864) devotes Article 8 to foun-
dations and states that foundations and charitable institu-
tions belonging to these communities established before
the entry into force of the Civil Code should be regulated

with a separate law.® It took almost a decade for the said
law to be prepared and the Law on Foundations (no.2762)
was adopted as late as 1935.%°

In line with Article 1 of the Law on Foundations,
foundations established prior to the adoption of the Civil
Code were divided into the two categories of defunct [mazbut]
and appendant (miilhak). The same Article defines as defunct,
foundations that will be directly managed by the Directorate
General of Foundations and as appendant, foundations that
will be managed by trustees or elected commissions under
the supervision of the Directorate General of Foundations.
According to Article 1, the category of defunct foundations
includes, not only foundations that were confiscated after
the effectuation of the Law, (foundations the properties of
which passed into the use of the DGF after this directorate
was established) including previous rulings for liquidation,
but also those foundations the administration of which had
been given to the DGF at a previous date, the trusteeship
had been conditionally assigned to another authority, that
no longer provided charitable services in the legal or actual
sense, and the trusteeship of which had been assigned to
persons other than the children of their founders. The same
article placed non-Muslim foundations under the category
of appendant foundations. Non-Muslim foundations which
had been defined as Ottoman Community and Charitable
Institutions with the 1913 Decree were called “foundations”
for the first time with Paragraph 4 of the same article.®” The
reasoning of the law registers that these foundations are
institutions founded by the Greek Orthodox, Armenian and
Jewish communities.®

In the draft law prepared on 31 August 1929 by the Swiss
jurist Hans Leeman invited to Turkey within the scope of pre-
paratory efforts for the Law on Foundations, it was foreseen
that the foundations established to benefit minorities would
be abolished with the entry of the law into force and that
their properties would fall under the control of the state, to
be managed according to the purpose to which they were
dedicated.® The draft law provides as reason for the state
confiscation of minority foundations and their properties
in this manner, the state confiscation of other foundations
with similar aims around the same time. It was claimed that
applying the same procedures to minority foundations was
necessitated by the principles of justice and equality.*° In-
deed, from the entry into force of the Civil Code in 1926 until
the adoption of the Law on Foundations in 1935, a significant
portion of social services and properties formerly belong-
ing to Muslim foundations were transferred to public legal
personalities in a process of liquidation.s' In its essence, the
Law on Foundations, which can be understood as a revo-
lutionary law, was aimed at primarily at the Muslim seg-
ments’, and in the long run all extra-state social segments’,
including non-Muslim foundations’, economic resources to
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cemaat vakiflarini miilhak vakiflar kapsamina almistir. 1913
kararnamesinin “Osmanli cemaat ve miiessesat-1 hayriye-
si” seklinde tanimladigi cemaat kurumlari, 1. maddenin 4.
fikrasinda ilk kez “vakif” olarak adlandinlmistir.®? Kanunun
gerekgesinde ise bu vakiflarin Rum, Ermeni ve Yahudi cema-
atlerinin olusturdugu kurumlar olduklari kaydedilmistir.®

Vakiflar Kanunu’nun hazirlik ¢alismalan kapsaminda
Tiirkiye’ye davet edilen Isvigreli hukukcu Hans Leeman
tarafindan hazirlanan 31 Agustos 1929 tarihli taslakta, ka-
nunun yiiriirliige girmesinden itibaren azinliklar yararina
kurulmus olan vakiflarin kaldirlarak mallarinin tahsis edil-
dikleri amaca gore yonetecegi belirtilen devlete gegmesi
ongorulmistiir.® Ayni taslakta, azinlik vakiflari ve mallari-
nin bu sekilde zaptina gerekge olarak devletin son zaman-
larda ayni maksadi tasiyan oteki vakiflara el koymus olmasi
gosterilmis, azinliklarin vakiflarina da ayni islemde bulun-
manin adalet ve esitlik geregi olacag ileri siiriilmigtiir.®s
Gergekten de Medeni Kanun’un yiiriirliige girdigi 1926 yilin-
dan Vakiflar Kanunu’nun kabul edildigi 1935°e kadar, Miis-
liman vakiflarinin daha dnce gordiikleri sosyal hizmetlerin
ve mal varliklarinin 6nemli bir béliimi kamu tiizel kisilikle-
rine aktarilarak bir tasfiye siirecine girilmistir.®® Esas itiba-
riyle bir devrim kanunu olarak nitelenebilecek olan Vakiflar
Kanunu’nun, 6ncelikli olarak Islami kesimin, uzun vadede
ise cemaat vakiflari da dahil olmak iizere biitiin geleneksel
devlet disi toplumsal unsurlarin sahip olduklari ekonomik
kaynaklarin devlet lehine el degistirmesini amagladigi soy-
lenebilir. Nitekim Vakiflar Kanunu’nun 1. maddesi, Medeni
Kanun’un yiiriirlige girmesinden énce kurulmus olan ne-
redeyse biitiin Islami vakiflar mazbut vakiflar kapsamina
almak suretiyle zapt ederek dogrudan dogruya Vakiflar
Genel Miidirligi tarafindan yonetilmelerini hilkme bag-
lamistir. Ote yandan, cemaat vakiflarinin da Islami vakiflar
gibi mazbut vakiflar kapsamina alinmasini éngéren tasari

hiikiimlerinden Danistay’in bu tiir bir diizenlemenin Lozan
Antlagsmasi’na aykin olduguna dair istisari goriis bildirmesi
tizerine vazgegilmistir.®”

Buna ragmen, 1935’te yiiriirliige giren Vakiflar Kanu-
nu’nda, uygulamada cemaat vakiflarinin mazbutaya alin-
masina ve bodylece tasinmazlarina el konmasina olanak
saglayan diizenlemeler de yer almistir. Kanun, on yildan beri
yonetimi kimseye verilmemis (Madde 39), siiresi iginde kis-
men veya tamamen kituge kaydettirilmemis (Madde 36) ve
miitevellisi olmasi gereken kisilerin hepsi vefat etmis olan
(Madde 21) vakiflarin mazbut vakiflar kapsamina alinmasini
ongormistur.

Ozellikle 1950°’lerden sonra, cemaat vakiflarina ait iba-
dethanelerin yakininda ikamet eden cemaat mensuplari-
nin tasinmalar sonucunda, o bolgede ibadet edecek ya da
vakiflari yonetecek kisilerin kalmadigi ya da ¢ok azaldigi
durumlara siklikla rastlanir.®® Uygulamada VGM, genellik-
le, Vakiflar Kanunu’nun yukarida atifta bulunulan 1. mad-
desinin ‘D’ bendinde “kanunen veya fiilen hayri bir hizmeti
kalmamis” olarak nitelendirilen bu tiir vakiflari mazbutaya
almistir. VGM mazbutaya alinan vakiflarin hayri hizmetinin
kalip kalmadigina, yasal diizenlemeler ya da mahkeme ka-
rarlarina dayanmaksizin, bitiiniiyle keyfi bir bigimde karar
vermektedir.®

Vakiflar Kanunu’nda, hayri hizmeti kalmayan vakiflara
iliskin diizenlemeler 1. maddenin ‘D’ bendi ile sinirli degildir.
Ayni kanunun 10. maddesi, bu tiir vakiflarin ya da mal varlik-
larinin, yénetim kurullarinin teklifi ve Bakanlar Kurulu’nun
karari ile benzer amaglara hizmet eden diger vakiflara tahsis
edilebilmesini ongérmektedir. Ancak uygulamada, cemaat
vakiflarinin tasinmazlari, VGM tarafindan vakfin amaglari
dogrultusunda degerlendirilmeleri bir yana, sahipsiz bira-
kilip giirimeye terk edilmistir. Oysa genellikle ibadethane

LOZAN ANTLASMASI'NIN CEMAAT VAKIFLARINI ILGILENDIREN MADDELERI ¢

Madde 37: Tiirkiye, 38inci Maddeden 44lincii Maddeye kadar olan Maddelerin kapsadigi hiikiimlerin temel yasalar olarak taninmasini ve
higbir kanunun, higbir yonetmeligin (tliziigiin) ve higbir resmiislemin bu hiikiimlere aykiri ya da bunlarla gelisir olmamasini ve higbir kanun, higbir
yonetmelik (tiiziik) ve higbir resmi islemin s6z konusu hiikiimlerden ustiin sayilmamasini yiikiimlenir.

Madde 40: Miisliiman olmayan azinliklara mensup Tiirk uyruklari, hem hukuk bakimindan hem de uygulamada, 6teki Tiirk uyruklaryla ayni
islemlerden ve ayni giivencelerden yararlanacaklardir. Ozellikle, giderlerini kendileri 6demek iizere, her tiirlii hayir kurumlariyla, dinsel ve sosyal
kurumlar, her tiirli okullar ve buna benzer 6gretim ve egitim kurumlan kurmak, yonetmek ve denetlemek ve buralarda kendi dillerini serbestge
kullanmak ve dinsel ayinlerini serbestce yapmak konularinda esit hakka sahip olacaklardir.

Madde 41: Genel [kamusal] egitim konusunda, Tiirk Hiikiimeti, Miisliiman-olmayan uyruklarin 6nemli bir oranda oturmakta olduklari il ve
ilcelerde, bu Tiirk uyruklarinin gocuklarina ilk okullarda ana dilleriyle 6gretimde bulunulmasini saglamak bakimindan, uygun diisen kolayliklar
gosterecektir. Bu hiikiim, Tiirk Hiikiimetinin, s6z konusu okullarda Tiirk dilinin 6grenimini zorunlu kilmasina engel olmayacaktir.

Miisliiman-olmayan azinliklara mensup Tiirk uyruklarinin 6nemli bir oranda bulunduklari il ve ilgelerde, s6z konusu azinliklar, Devlet biitge-
si, belediye biitgesi ya da oteki biitgelerce, egitim, din ya da hayir islerine genel gelirlerden saglanabilecek paralardan yararlanmaya ve pay
ayrilmasina hak gozetirlige uygun olgiilerde katilacaklardir.

Madde 42(3): Tirk Hiikiimeti s6z konusu azinliklara ait kiliselere, havralara, mezarliklara ve diger dinsel kurumlara her tiirli korumayi
saglamayi yiikiimlenir. Ayni azinliklarin bugiinkii durumda Tiirkiye’de mevcut olan vakiflarina ve dini ve hayri kurumlarina her tiirli kolaylik ve
miisaade gosterilecek ve Tiirk Hiikiimeti yeni din ve hayir kurumlarinin kurulmasiigin bu gibi 6zel kurumlara saglanmis olan gerekli kolayliklardan
higbirini esirgemeyecektir.
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be transferred to the possession of the state. In fact, Article
10f the Law on Foundations renders almost all Muslim foun-
dations established prior to the adoption of the Civil Code
defunct and thereby places them under direct management
of the Directorate General of Foundations, and therefore
state control. On the other hand, the draft provision that
foresaw the inclusion of non-Muslim foundations under de-
funct foundations in the same manner was scrapped based
on the consultative opinion of the Council of the State that
such aregulation would contradict the Treaty of Lausanne.

However, the Law on Foundations that entered into
force in 1935, did feature regulations that enabled, in
practice, the rendering defunct of community foundations,
and thus the seizure of theirimmovable assets. According to
the Law, foundations that had not elected an administration
in the last ten years (Article 39), foundations that had not
been partially or fully entered in the registrar within the
designated deadline (Article 36) and foundations of which
all the trustees had deceased (Article 21) were to be included
within the scope of defunct foundations.

Especially after the 1950s, with community members
residing in the proximity of the temples that belonged to
the community foundations moving out, it was often the
case that there were either none or very few people left
that carried out their religious duties in that area, or could
assume administrative positions of their foundations.s
In practice, the Directorate General of Foundations often
declared such foundations defunct, which were described
as “no longer having any legal or actual charitable service”
in the abovementioned Clause D of Article 1 of the Law
on Foundations. The Directorate General of Foundations
decides whether foundations that are declared defunct still

provide charitable services in a completely arbitrary fashion,
with no recourse to legal regulations or court rulings.>

Regulations on foundations that no longer provide
charitable services in the Law on Foundations are not
restricted to Clause D of Article 1. Article 10 of the same law
enables the allocation of such foundations or their assets
to other foundations that serve similar purposes based on
a proposal of their administrative board and the decree of
the Cabinet of Ministers. However, in practice, instead of
being used in line with the purposes of the foundations
they belonged to, the immovable assets of community
foundations were left to rot in a derelict state by the
Directorate General of Foundations; although all conditions
are available for the implementation of Article 10 regarding
these places which are mostly temples.ss

Article 44 of Law no.2762 on Foundations states that tax
registers in the possession of the said foundation and rent
contracts of at least the last 15 years and registers and bo-
okkeeping that were submitted to the title deeds office after
the 1913 Decree will be registered under the foundation logs.

1936 DECLARATIONS

In addition to Article 44 of the Law on Foundations,
which regulates a certain procedure of administrative re-
gistration, the temporary Article 1-A of the same law de-
mands a property declaration that has eradicated the right
of non-Muslim foundations to acquire property since the
mid-1960s, and paved the way for the state confiscation of
their immovable assets through an openly unlawful and
discriminatory series of higher court decisions.** According
to this article, “all trustees or board of trustees that have
not to date presented their accounts to the foundations’

o1
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ARTICLES OF THE TREATY OF LAUSANNE OF RELEVANCE TO NON-MUSLIM FOUNDATIONS™

Article 37: Turkey accepts that the provisions encapsulated by Articles 38 to 44 will be recognized as fundamental laws and no law, preamble
or official procedure will be in violation or contradiction to these articles and that no law, preamble or official transaction will have superiority
over said articles.

Article g40: Minority Turkish nationals, who are not Muslims, will benefit from the same procedures and guarantees as other Turkish nation-
als with regards to both law and implementation. They will have equal rights especially with regards to establishing, managing, and monitoring
all kinds of charitable, religious, social and educational institutions with their own funding, using their language freely in these institutions and
carrying out religious ceremonies without restrictions.

Artice 41: With regards to public education, the Turkish government will undertake necessary facilitation steps to ensure that in provinces
and districts where significant proportions of the non-Muslim citizens live, the children of these Turkish citizens can receive education in their
mother tongue in primary schools. This provision does not prevent the Turkish government from making the learning of Turkish language com-
pulsory in said schools.

In provinces and districts with significant proportions of non-Muslim Turkish citizens, the said minorities will benefit from an allocation of
state funds, municipality funds or other budgets for education, religious or charitable works in line with respect for rights.

Article 42(3): The Turkish state undertakes the provision of protection for the churches, synagogues, cemeteries and other religious institu-
tions belonging to the said minorities. The already existing foundations, religious and charitable institutions of the same minorities in today’s
Turkey will be granted with permission and ease and the Turkish government will guarantee all the conveniences granted to these specialinstitu-
tions towards the establishment of new religious and charitable institutions.
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PATRIKLIGIN YASAL STATU SORUNU

Osmanli déneminde azinlik topluluklarinin bagli bulundugu, cok hukukluluk temeline dayanan millet sistemi, bu topluluklarin kendi dini,
medeni ve sahsi hukuklarina gére hareket etmelerine olanak saglamistir. Devlet, azinliklarin ibadetlerine ve cemaat yapilanmalarina genel
olarak miidahale etmemis, ancak her azinlik topluluguna birer dini lider atayarak, bu liderler tarafindan yonetilmelerini 6ngormiistiir. Azinlik
topluluklarinin devlet ile iliskileri bu dini liderler araciligiyla yuritilmustiir.

1860°li yillarda, Tanzimat donemi dinamiklerinin bir sonucu olarak, Osmanli milletlerinin yasal statiilerini diizenlemek amaciyla, her biri igin,
anayasa niteliginde birer nizamname hazirlanir. Bu kapsamda 1862’de Rum Milleti Nizamnamesi, 1863’te Ermeni Milleti Nizamnamesi, 1865’te ise
Hahambasilik Nizamnamesi yiiriirliige girer. Bu nizamnamelerde 6ncelikli olarak cemaatlerin dini liderlerinin gérevleri, milli, ruhani ve cismani
meclislerinin segimleri ile ilgili diizenlemeler yer alir. Segilen kisilerin olusturdugu ruhani meclis dini, cismani (laik) meclis ise kurumsal, sahsi ve
ailevi konular ile ilgilenir. Patrikler de bu meclisler tarafindan segilip, onaylanmak iizere padisaha arz edilir. Ruhani ve cismani meclisler, ayni
zamanda, olusturduklar komisyonlar®” araciligiyla diger kurumlari yonetir ve denetler.®

Cumbhuriyet déneminde ise azinliklarin yasal statiisii, Tiirkiye Cumhuriyeti’nin kurucu belgelerinden biri olan Lozan Antlasmasi (1923) ile
diizenlenmistir. Antlagmanin millet sistemini ve ¢ok hukuklulugu ortadan kaldiran hiikiimlerinin disinda, bugiine kadar azinlik topluluklarinin
devlet tarafindan atanan dini liderleri konumundaki patrikler ve hahambasilar ile ruhani ve cismani meclislerin segimlerine iliskin konular
hakkinda herhangi bir diizenleme yapilmamistir. Ermeni toplumunu temsil eden cismani meclis, 1934’e kadar varligini siirdiirmiis, bu tarih-
ten sonra ‘Idare Heyeti’ adini almis, 1939’da ise kendini lagvetmek zorunda kalmistir.® Béylelikle Ermeni toplumuna ait her kurum bagimsiz
olarak yonetilmeye baglamistir. Osmanli déneminde gikarilan nizamnameler milletlerin yénetim esasini olustururken, Cumhuriyet’le birlikte
bir hukuki bosluk dogmustur. Genel goriis, bu diizenlemelerin artik yiiriirliikte olmadigi yoniindedir. Nitekim glinimiizde patrik, hahambasi ve
vakif yonetim kurullan segimleri basta olmak iizere, azinliklara iliskin bircok husus Icisleri Bakanligi ve Emniyet Genel Miidiirliigii’niin emir ve
talimatlarina gore diizenlenmektedir.

Hahambasi ve patriklerin segimi ve bu kisilerin temsil ettigi mercilerle ilgili diger hukuki diizenlemelerin yoklugunda, yaygin goriis, patriklik
kurumunun tiizel kisilige sahip olmadigi yoniindedir.” Tiizel kisiligin taninmamasi, patrikligin kisiye 6zgii bir merci olarak kabul edilmesine neden
olmaktadir. Bunun dogrudan bir sonucu olarak patriklik gelir elde edememekte, miilk edinememekte, banka hesabi agamamakta ve yargiya
basvuramamaktadir. Bu durum, giindelik hayata dair de bircok sikintinin yasanmasina yol agmaktadir. Ornegin Patriklik binasina gelen faturalar
patrikligin degil patrigin adina diizenlenmekte, patriklikte gérevyapan danismanlar patrigin 6zel danismanlari olarak kabul edilmektedir.” Patrik-
lik binasinin ve kilisesinin tamiri 6zel izne baglidir. Patriklik, bir ig yayin organi olan Lraper basin biilteni disinda resmi yayin yapamamaktadir.

Patrikligin yasal statiisiindeki belirsizlik, idari ve mali sorunlarin yani sira dini 6zgiirliiklerin kullanimiyla ilgili birgok sorunu da beraberinde
getirmektedir. Buna drnek olarak, patrik segimlerine yapilan devlet miidahaleleri ve patrikligin denetiminde bir yiiksek egitim kurumunda ruhban
egitiminin yapilmasina izin verilmemesi gosterilebilir. Ozdogan ve Kiligdagi’nin 6zetledigi gibi, ... devlet kurum olarak patriklik makamini degil,
kisi olarak patrigi tanimaktadir. Ancak temsil giiciine ihtiyag duyuldugunda (...), patrigin kisiliginde patriklik makami muhatap alinmaktadir.””

Ote yandan, Patrikligin ya da Hahambasiligin tiizel kisiliginin taninmasi konusunda, idari kurumlar ve yargi farkli dénemlerde farkli goriisler
dile getirmislerdir. Vakiflar Genel Miidiirligi, bu kurumlarin vakif statiisii bulunmadigindan, kendi gérev taniminin disinda olduklarini ifade
etmektedir. Icisleri Bakanligi ve Istanbul Valiligi Emniyet Miidiirliigii de bu kurumlarin tiizel kisiligini tanimayan idari kurumlar arasindadir.”

Yarginin, Hahambasiligin tiizel kisilige ya da yasal statiiye sahip olup olmadigina iliskin farkli kararlar mevcuttur. Yargitay, 2000 yilinda
verdigi bir kararda, Hahambasilik Nizamnamesi’ne gore, Hahambasilik ile ruhani ve umumi meclislerin cemaat adina dava agma hak ve
yetkilerinin bulunmadigini vurgulamistir.” 1957 yilinda verdigi bir baska kararda, Izmir 2. Asliye Hukuk Hakimligi’nin ilami ile “Musevi Cemiyeti
Izmir Hahambasiligi”nin cemaat sifatinin taninmis oldugu gériisiinii dile getirmistir.”s Edirne 1. Asliye Hukuk Mahkemesi, 1998°de, dava konusu
tasinmazin tapu kaydinin “Edirne Musevi cemaati” adinayapilmasina karar vermis, bu karar Yargitay tarafindan da onanmistir.’”* Hahambasiligin
tlizel kisiliginin tanindig1 bu tiir yargi kararlarinin, idari bakimdan neredeyse ayni konumda olan patriklikler igin de gegerli olmasi gerekmektedir.
Nitekim Rum Patrikligi’niilgilendiren ve Avrupa Insan Haklar Mahkemesi’ne (AIHM) intikal eden bir davada ATHM’in 2010 yilinda verdigi karar,”
patrikligin tiizel kisiliginin tanindigi seklinde yorumlanmigtir.”®

Ermeni Patrikligi’nin tiizel kisiliginin taninmasi agisindan da kaginilmaz sonuglari olan bu yargi kararlarina ragmen, bugiine kadar patrikligin
yasal statiislinii netlestiren herhangi bir hukuki diizenlemenin yapilmamis olmasi, biitiin azinlik toplumlari gibi Ermeni toplumunun da acil
¢6zlim bekleyen bir sorunudur. Gerek Avrupa Komisyonu’nun ilerleme raporlarinda, gerek Venedik Komisyonu ve Avrupa Konseyi Parlamenterler
Meclisi raporlarinda Yahudi Hahambasiligi’nin ve Hiristiyan dini 6nderliklerinin tiizel kisiliginin taninmamasi, Tiirkiye’deki Musliiman olmayan
azinliklarin korunmasiyla ilgili elestiriler ve dneriler arasinda temel bir hak ihlali olarak 6ne gikmaktadir.”
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THE PROBLEM REGARDING THE LEGAL STATUS OF THE PATRIARCHATE

The millet system that minority communities were part of during the Ottoman period had on a multi-jurisdictional basis and allowed these
communities to act according to their own religious, civil and private jurisdiction. The state generally did not intervene in the religious affairs and
community organization of minorities, but by appointing a religious leader to each minority community, arbitrated that they were administered
by these leaders. The relationship between minority communities and the state was coordinated by these religious leaders.

Inthe1860s, as a consequence of the dynamics of the Tanzimat [Reorganization] period, a code of practice that carried the scope and powers
of a constitution was prepared for each community to organize the legal statuses of Ottoman millets. Within the scope of this initiative, the Code
of Practice for the Greek Millet came into effect in 1862, the Code of Practice for the Armenian Millet in 1863 and the the Code of Practice for the
Chief Rabbinate in 1865. These codes of practice feature, first and foremost, the duties of the religious leaders of the communities, and regula-
tions concerning the election of their “national, spiritual and secular” assemblies. The elected spiritual assembly attended to religious matters,
while the secular assembly attended to institutional, individual and familial matters. Patriarchs were also elected by these assemblies and the
election would be then presented to the approval of the sultan. The spiritual and secular assemblies, through the commissions they formed,”?
also administered and audited other institutions.”

The legal status of minorities in the Republican period was organized with the Treaty of Lausanne (1923), one of the founding documents of
the Republic of Turkey. Apart from the provisions of the treaty that abolish the millet system and the multi-jurisdictional structure, no legal regu-
lation has been implemented as of yet regarding patriarchs and chief rabbis, that are state-appointed religious leaders of minority communities,
or on issues related to the elections of spiritual and secular assemblies. The secular assembly representing the Armenian community sustained
its existence until 1934, when it was renamed the ‘Administrative Council’, and in 1939 was forced to abolish itself.” Thus, every institution be-
longing to the Armenian community began to administer itself independently. Codes of practice formed the administrative basis of millets during
the Ottoman period, yet a legal vacuum appeared with the founding of the Republic. The general opinion is that these regulations no longer have
any effect. As a matter of fact, many issues related to minorities, first and foremost among them the elections of patriarchs, chief rabbis and foun-
dation administrative boards, are organized according to the order and directives of the Interior Ministry and the Security Directorate General.

In the absence of legal regulations concerning the election of chief rabbis and patriarchs, and the authority these people represent, the com-
monly-held view is that the institution of the patriarchate does not hold a legal personality.” The fact that its legal personality is not recognized
leads to the patriarchate being viewed as a seat of authority that belongs to a single person. As a direct result of this, the patriarchate cannot
generate revenue, acquire property, open a bank account or take legal action. This also leads to many difficulties in everyday life. For instance, in-
voices sent to the Patriarchate building are drawn up not in the name of the Patriarchate, but the Patriarch in person, and the consultants working
at the Patriarchate are considered private consultants of the Patriarch.” The renovation of the Patriarchate building and church require special
permission. The Patriarchate is not allowed to issue any official publication apart from the press bulletin Lraper which is an internal medium.

The unclear legal status of the Patriarch leads not only to administrative and financial problems, but also to many problems related to the use
of religious freedoms. Examples include state intervention in patriarchal elections, and the refusal to permit the training of clergymen under the
supervision of the patriarchate at a higher education institution. As summarized by Ozdogan and Kilicdag, “...the state does not recognize the
authority of the patriarchate as an institution, but the patriarch as a person. However, when its representative power is sought (...), it addresses
the authority of the patriarchate in the person of the patriarch.”?”

On the other hand, administrative institutions and the judiciary have voiced varying views at different times regarding the recognition of the
legal personalities of the patriarchate or the chief rabbinate. The Directorate General of Foundations staes that the institutions of the patriar-
chate and chief rabbinate are outside their terms of reference since they do not hold foundation status. The Interior Ministry and the Security
Directorate General are also among administrative institutions that do not recognize the legal personality of these institutions.”®

Courts have produced discrepant rulings regarding whether the chief rabbinate holds legal personality, or carries legal status. In a verdict in
the year 2000, the Supreme Court of Appeals ruled that, according to the Chief Rabbinate Code of Practice, the chief rabbinate, or the spiritual
and secular assemblies did not have the right or authority to file lawsuits on behalf of the community.” A verdict dated 1957 issued by the Izmir
2" Civil Court of First Instance stated the opinion that the community status of the ‘Izmir Chief Rabbinate of the Jewish Community’ had been
recognized.® The Edirne 1st Civil Court of First Instance ruled in 1998 in favour of the registration of a disputed immovable asset in the name
of the “Edirne Jewish community”, and this verdict was ratified by the Supreme Court of Appeals.®’ This kind of legal ruling that recognizes the
legal personality of the chief rabbinate should also be valid for patriarchates that occupy a similar position in the administrative sense. Thus, a
verdict issued in 2010 by the European Court of Human Rights, in a lawsuit concerning the Greek Patriarchate that was given to the ECHR,®* was
interpreted as a recognition of the legal personality of the patriarchate.®

The fact that no legal regulation has yet been introduced to clarify the legal status of the patriarchate despite all these legal rulings that
also have inevitable consequences in view of the recognition of the legal personality of the Armenian Patriarchate, is a problem of the Armenian
community, as well as all minority communities, that awaits an urgent solution. The failure to recognize the legal personalities of the Jewish
Chief Rabbinate and Christian religious leaderships in both the progress reports of the European Commission and the reports of the Venice Com-
mission and the Parliamentary Assembly of the Council of Europe stands out as a fundamental breach of rights among criticisms and proposals
regarding the protection of non-Muslim minorities in Turkey.®*
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YENIKAPI SURP TATEQS PARTOGIMEQS ERMENI KILISESI VE HAYGANUSYAN OKULU VAKFI'NIN 1936 BEYANNAMESI

THE 1936 DECLARATION OF THE YENIKAPI SURP TATEQS PARTOGIMEQS ARMENIAN CHURCH AND THE HAYGANUSYAN SCHOOL FOUNDATION

olan bu yerlerle ilgili 10. maddenin uygulanmasi igin biitiin
sartlar mevcuttur.s°

2762 sayili Vakiflar Kanunu’nun 44. maddesi, en az 15
yil 6ncesinden itibaren, ilgili vakif adina tasarruf edildikleri
vergi kayitlari, kira sozlesmeleri ve 1913 Kararnamesi’nin yii-
riirliige girmesinden sonra tapuya verilmis defterler ve ilgili
kurumlarin hesap defterleri ile buna benzer belgelerle anla-
silacak olan yerlerin vakif kiitiigiine kaydedilecegini hiikme
baglamistir.

1936 BEYANNAMELERI

Vakiflar Kanunu’nun 44. maddesi ile bu sekilde
diizenlenenidaritescil prosediiriiniin yani sira, ayni kanunun
gecici 1-A maddesi uyarinca cemaat vakiflarinin, 1960°li
yillardan itibaren gayrimenkul edinme haklarini ortadan
kaldiracak ve sahip olduklar tasinmazlara devlet tarafindan
el konmasinin oniinii acacak olan, diipediiz hukuk disi ve
ayrnimci bir dizi list mahkeme kararina zemin olusturan bir
mal beyaninda bulunmalar talep edilmistir.> Bu maddeye
gore “simdiye kadar vakiflar idaresine hesap vermemis olan
biitiin miitevelliler veya miitevelli heyetleri, bu kanunun
hiikiimleri yiiriirliige girdigi tarihten itibaren {¢ ay iginde

yonettikleri vakiflarin kapsamlarini, gelir kaynaklarini,
bunlarin 6deme ve tahsis edildikleri yerleri, son yilin gelirleri
ile harcamalarini, miktarlanni, cinslerini, miitevelliligin
kaynagi olan kararin veya segiminin dayanagi olan yetkili
mercii ve siiresini gosteren bir beyanname diizenlemeye ve
baglibulunduklarivakiflaridaresine vermeye mecburdurlar.”

Uygulamada 1936 Beyannamesi’ olarak anilan bu beyan-
namelerde, vakif miitevellisi tarafindan yanitlanmak iizere,
sekiz baslik altinda (1) vakfin isim ve séhreti, (2) kimin tara-
findan idare edildigi, (3) miitevelli ya da miitevelli heyetinin
secilme tarihi, (4) idare edilen hayratin tiirleri ve bulundugu
mevkiler, (5) vakfiyesi ya da bu nitelikteki belgelerinin olup
olmadigi, varsa bunlarin tarihi ve kayitli ve tescilli olup ol-
madiklari, (6) bu belgelere gore miitevelliligin sartlar, (7)
gelir kaynaklarinin vakfedilme yollan ve harcandigi yerler,
(8) idare edilen akarlarin ne gibi seylerden ibaret oldugu ve
bulundugu mevkiler gibi boliimlere yer verilmistir. Beyanna-
menin sonunda ise vakif miitevellisi tarafindan imzalanmak
tizere, “idare ettigim vakfin elimdeki belgelere gore idare
sekli, sartlari, kag tane akarinin bulundugu, bu akarlarin yer-
leri, numaralar, yillik kira bedelleri, hayratin adi, bulundugu
yer, hizmetlilerine 6denen maaslarin ve verilen erzaklarin
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administration should within three months after the entry
into force of this law’s provisions prepare a declaration pre-
senting the scope of their foundation, its sources of income,
their locations of payment and dedication, the income and
spending of the previous year, its amount, kind, the decision
onwhich the trusteeship is based or the authorized entity on
which the elections are based, and its duration. The declara-
tion must be submitted to the foundations’ administration
to which they are tied.”

Thesedeclarations known as ‘1936 Declarations’in practice
include under eight headings the following information to be
presented by the foundation’s trustee: 1) the name and title
of the foundation 2) administrator of the foundation 3) the
date of election of the trustee or the board of trustees 4) the
kind and location of the hayrat [charitable properties such
as schools, churches, cemeteries] dedicated to a pious aim
5) whether a document establishing the foundation (vakfiye)
exists, and if it exists the date and whether it is registered
and approved 6) conditions of trusteeship as set out in these
documents 7) the ways in which the sources of income were
donated to the foundation and the income is spent 8) the
scope of the administered income-generating property (akar)
and its location. At the end of the declaration, the following
guarantee is included to be signed by the foundation’s
trustee: “I have personally prepared and submitted to the
Foundations’ Administration this declaration which leaves
nothing out, shows completely and in detail and according
to the documents in possession the means and conditions of
administration, the number of akars [real estate properties
generating income] in possession, the location of these
properties, their numbers, their yearly rent amounts, the
name of hayrats [charitable properties such as schools,
churches, cemeteries], their locations, the salaries paid to
service persons, the amount of provisions provided, and the
yearly budget set aside for other costs, tax, repair and other
spending belonging to the foundation I administer.”s”

As the previous sections have examined, non-Muslim
foundations were often established with sultan’s edicts
and therefore lacked vakfiyes. Therefore, section 5 of the
declaration, which asked whether the foundations had
vakfiyes or founding documents of a similar character was
filled out by majority of the foundations with the response,
“The foundation has no vakfiye.” Section 6 on the conditions of
trusteeship set out in these documents were filled out with the
phrase “The bases of trusteeship are customary” that points
to long-standing administrative practices.®® On the other
hand, as an exception, Section 5 of the Yedikule Surp Pirgic
Hospital Foundation’s 1936 Declaration states that there are
two vakfiyes belonging to the foundation and dated 24 March
1905 and 8 June 1907, that the immovable assets possessed
by the foundation will not be limited to those identified in the
declaration and that the foundation will acquire properties
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ISTANBUL ERMENI PATRIKLIGI iDARE HEYET‘i TARAF\ND‘/—\N,‘ERME‘Ni VAKIFLARINI1935
VAKIFLAR KANUNU KONUSUNDA YONLENDIRMEK VE BILGILENDIRMEK AMACIYLA
HAZIRLANMIS BIR GENELGE (15 NISAN 1936)

AMEMORANDUM PREPARED BY THE ISTANBUL ARMENIAN PATRIARCHATE ADMINISTRATION
COUNCIL TO GUIDE AND INFORM ARMENIAN FOUNDATIONS ON THE 1935 FOUNDATIONS
LAW (15 APRIL 1936)

in the future as well. The Armenian Catholic Archbishopric
in Beyoglu also chose not to prepare an individual and
independent 1936 Declaration. Instead, it presented to the
Directorate General of Foundations as a single document the
declarations of the Surp Asdvadzadzin and Surp Yerrortutyun
churches in Beyoglu, Surp Levon Church in Kadikdy, Surp
Hovhannes Church in Yenikdy, Surp Andon Church in Tarabya,
Surp Bogos Church in Biiyiikdere, Surp Hovsep Church
in Kandilli and Surp Asdvadzadzin Church in Biiyiikada.®
The presentation of the declaration as a single document
constitutes the reason for the ongoing legal personality and
property holding problems of these eight foundations. (see
The Apeloglu Andon Foundation Issue, p. 201)

The vagueness of some of the wording of Provisional Ar-
ticle 1-A of the Law on Foundations regulating the necessary
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KADASTRO GALISMALARINDA GAYRIMUSLIMLERE AIT TASINMAZLAR UZERINDE TASFIYE
KANUNLARININ UYGULANMASINA DAIR BIR ORNEK: DEFTERDARLIK TARAFINDAN SARIYER
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AN EXAMPLE OF HOW EVACUATIO!
NG TO NON-MUSLIMS DURING CABASTRAL S
THE INTERNAL REVENUE OFFICE TO THE SARIY
LAND LOT BELONGING TO "BAGDIK, DAUGHTER

miktari, diger masraflar igin ayrilan yillik para, vergi, tami-
rat ve diger harcamalarin yukarida harig bir sey kalmamak
tizere tamamen ve ayrintilariyla gosterilmis oldugundan bu
beyannameyi tarafimdan tanzim ederek Evkaf Idaresi’ne
verdim” seklinde bir taahhiit bulunmaktadir.*

Gayrimiislimlere ait vakiflar, daha onceki boéliimlerde
aciklandigi lizere genellikle padisah fermaniyla kurulduklari
icin vakfiyeleri olmadigindan, vakiflarin biiyiik ¢ogunlugu
beyannamedeki vakfiyeleri ya da bu nitelikteki belgelerinin
olup olmadigini belirtmeleri gereken 5. boliimii “vakfiyesi
yoktur” seklinde doldurmus, bu belgelere gore miitevelliligin
sartlan seklindeki 6. boliimde ise, kuruluslarindan beri
olagelmisidariuygulamalaraisaretedecek sekilde “Tevliyetin
surutu teamiilii vechiledir” ibaresine yer vermislerdir.s
Ote yandan, istisnai bir durum olarak Yedikule Surp Pirgic
Hastanesi Vakfi’nin 1936 Beyannamesi’nin 5. béliimiinde,
vakfin24Mart19o5ve8Haziranigoztarihliikiadetvakfiyesinin
bulundugu ve vakfin tasarrufunda bulunan tasinmazlarin

beyannamede belirtilenlerle sinirli kalmayacagi, gelecekte
de miilk edinmeye devam edecegi anlamina gelen bir
ibare bulunmaktadir. Beyoglu’nda bulunan Ermeni Katolik
Basepiskoposlugu da 1936 Beyannamesi’ni, miistakil ve
bagimsiz bir bicimde hazirlamak yerine, Beyoglu’ndaki Surp
Asdvazadzin ve Surp Yerrortutyun, Kadikdy’deki Surp Levon,
Yenikoy’deki Surp Hovhannes, Tarabya’daki Surp Andon,
Biiyiikdere’deki Surp Bogos, Kandilli’deki Surp Hovsep ve
Biiyiikada’daki Surp Asdvadzadzin kiliseleriyle ilgili bilgileri
tek bir belgeyle Vakiflar Genel Miidiirligii’ne sunmugstur.>
Beyannamenin tek belgeyle sunulmasi bu sekiz vakifla
ilgili siirmekte olan tiizel kisilik ve miilkiyet sorunlarinin
gerekgesini olusturmaktadir (bkz. Apeloglu Andon Vakfi
Sorunu, s. 200).

Beyannamelerde bulunmasi talep edilen bilgilere yer ve-
ren Vakiflar Kanunu’nun gegici 1-A maddesinde yer alan bazi
ifadelerin belirsizligi, verilen siirenin kisaligi ve gayrimiis-
limlere ait vakiflarin devlet kurumlaryla yasadiklari sorun-
larin dogrudan bir sonucu olarak, beyannamelerin hazirlan-
masinda bir standart saglanamamistir.

1936 Beyannamelerinin farkl vakiflar tarafindan farkl
sekillerde verilmesinden kaynaklanan sorunlara bir 6rnek,
hayrat kapsaminda olan kilise, okul, hastane, mezarlik yada
cesme gibi yerlere bazi vakiflarin hazirladig) beyannameler-
de yer verilmemesi ya da bulunduklar konumlarin bu beyan-
namelerde agikga belirtilmemesidir. 1936 beyannamelerinde
genellikle vakiflara ait gelir getiren miilklerin (akar) bulun-
duklar cadde ya da sokaklarin adlarina ve kapr numaralari-
na yer verilmis, hayrat kapsamindaki yerlerin konumlari ise
sadece gelir getiren miilkler arasinda gosterildiyse ayrintili
bir bigcimde belirtilmistir. Bazi beyannamelerde ise hayrat
kapsamindaki yerlere ya yalnizca “vakfin ismi ve séhreti”
basligi altinda yer verilmis, ya da hig atifta bulunulmamistir.
Bunun sonucu olarak birgok vakif, fiili olarak tasarruflarinda
bulunan hayratin, 1936 Beyannamelerinde bulunmadigi ya
da yerleri ayrintili bir bigimde belirtilmedigi icin ellerinden
¢ikmasina engel olamamistir. Ornegin Boyacikdy Surp Yerits
Mangants Ermeni Kilisesi, Mektebi ve Mezarligi Vakfr’na ait
olan ve kiliseyle es zamanli olarak 1840’li yillarda insa edi-
len ¢esme, vakfin 1936 Beyanname’sinde yer almadigi igin,
sadece 1936 Beyanname’sinde yer alan mezarlik ve ¢cesme-
lerin vakiflara iadesini ongoren Agustos 20m tarihli kanun
hiikmiinde kararnameden yararlanmasi zor goriinmektedir.

1936 Beyannameleriyle ilgili bir diger sorun ise tasinmaz-
larin adresleriyle ilgilidir. Pek gok durumda sokak ismi ve kapi
numarasina kadar detaylar verilmis, ancak bazi durumlarda
mevkii belirtmek o giiniin kosullarinda tasinmaz tanimla-
mak igin yeterli olmustur. Topkapi Surp Nigogayos Ermeni
Kilisesi, Levon Vartuhyan Mektebi ve Mezarligi Vakfi’'nin
1913’te verilen eshas-1 hilkkmiye cetvelinde Davutpasa Cad-
desi lizerinde bulundugu belirtilen mezarligi, vakfin akarlar
arasindadir. 1936 Beyannamesi’nde ise hayrat kapsaminda
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information to be provided in the declarations, the short
amount of time allocated and the problems experienced by
non-Muslim foundations in their engagement with public
offices have had the direct result of a lack of standardization
in the preparation of the declarations.

An example of the problems arising from the different
ways in which foundations prepared the 1936 declarations
isthat some foundations did notinclude hayrats [charitable
properties] like churches, schools, hospitals, cemeteries or
foundations in their declarations, or did not specify their
location. Most of the 1936 declarations speficy the street
namesand doornumbersofthe akars[realestate properties
generating income] belonging to the foundations and
the locations of hayrats [charitable properties such as
schools, churches, cemeteries] are included only if they are
specified as part of income-generating properties. In some
declarations, hayrats were included under the section “the
name and record of the foundation,” or they were not
included at all. As a result, many foundations were not
able to stop the confiscation of hayrats in their possession,
if they were not included in the 1936 Declaration, or if their
location was not speficied. For instance, the fountain
in possession of the Boyacikdy Surp Yerits Mangants
Armenian Church, School and Cemetery Foundation that
was built at the same time as the church in 1840 was not
included in the foundation’s 1936 declaration. Thus, it is
excluded from the scope of the August 2011 Decree Law that
foresees the return of cemeteries and fountainsincluded in
the 1936 Declaration to the foundations.

Another problem with the 1936 declarations concerns
the address of the immovable assets. In many instances,
detailed address information including the name of the street
and the door number was given. However, under certain
contemporary circumstances, it was deemed sufficient to
identify the immovable by speficying the neighbourhood
only. The cemetery of the Topkapi Surp Nigogayos Armenian
Church, Levon Vartuhyan Schooland Cemetery Foundationon
Davutpasa Boulevard was listed among the akars [real estate
properties generating income] of the foundation in the List
of Legal Personalities prepared in 1913. 1936 Declaration, the
cemetery was included within hayrats. For years when there
was no access to state archives, it impossible to determine
the exact location of the cemetery on the boulevard, which
is completely built up with in industrial facilities today. (see
Topkapi Davutpasa Armenian Cemetery, p. 299)

It is only natural that the trustees of the foundations
could not foresee that the 1936 declarations would be used,
almost 40 years letter as the main instrument of illegally
confiscating their properties, and that these declarations
would illegaly be treated as vakfiyes. Some foundations
did not include all the hayrats and properties in their
possession in the declarations and others made certain

/{Z’ 12 /57 w56
9[
Al 1 28
Pairsels o

TSN L s
inhallest /Z'/m'//e
r o]l Jo ﬁé’é
iokagy ,
Yeni Lleprrrree
fiapy nos ’.-'ISI/f

Cineds /9//’,@/0 Py
Lev? i -'/.?‘ /}’/'JJW.’J/' /57//.;;.2 ./J/;‘:Jfg/
BUKlerlt ope (14 Avse matls/

2§ Azt FOF AP S PP jzg s 97

//J-;ﬂ V6" %

Jondt gp noaekin e

serahite Lavdtd:

$Ramol alraplarlts Tw iy ohdsselor

Yakarada evesfy yezill oy rdoariul t:rih
aumarisy gdstordlen tipn ¥oyiind pipe davarny b
isimlert yazili gohy clap n—.‘ng.-xm i-:{:’.;.:t?:)i n'}inﬁkr.
Iw_nﬁyts zriye kanunlarm e peifince duranisp: ce~-
) sriovek by oy pizankils hazinace vaz'liyet adilip

safoa¥ein b1 M fosetng vdeaisle rinizi @ygi-

imals rlea ooty
P Ppiktag - skapatlerds
‘ ,ETiyer fe_é!:-.vstm «foang
Temail Cnat

.

“%

TASFIYE KANUNLARI KAPSAMINDA GAYRIMUSLIMLERE AT TASINMAZLARIN AYRI BIR
INCELEMEYE TABI TUTULDUBUNU GOSTEREN BIR BASKA ORNEK: SARIYER KADASTRO
MUDURUNUN DEFTERDARLIGA YOLLADIGI, "ANNA" ADLI KISININ ADINA KAYITLI EVLE ILGILI
YAZI (22 MART 1950)

ANOTHER EXAMPLE SHOWING THAT IMMOVABLE ASSETS BELONGING TO NON-MUSLIMS

WERE SUBJECTED TO A SEPARATE INVESTIGATION WITHIN THE SCOPE OF EVACUATION LAWS
OFFICIAL DOCUMENT SENT BY THE SARIYER CADASTRAL DIRECTOR TO THE INTERNAL
REVENUE OFFICE ON THE HOUSE REGISTERED UNDER THE NAME OF A PERSON CALLED "ANNA"
(22 MARCH 1850)

mistakes in filling out the information. The inadequacy of the
documents and information kept under primitive conditions
for years, the impossibility of transferring experience
amongst administrators within the diminishing non-Muslim
community are amongst the reasons resulting in declarations
that were far from being complete or devoid of mistakes.

THE COURT OF APPEALS’ 1942 DECISION TO
COMBINE JURISPRUDENCE

It has often not been possible to administratively
register immovable properties and many foundations have
had to file court cases to register their immovable assets.™
In this process, the cases concerning the properties that the
foundations have had to register under other or deceased
person’s names due to a lack of title deed registration during
the Ottoman Empire began to be resolved to the detriment
of foundations. Some chambers of the Court of Appeals
opined that for foundations to be able to register under their
own name those properties that were previously recorded
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gosterilmistir. Mezarligin, bugiin biitiiniiyle sanayi tesisle-
rinin bulundugu caddenin tam olarak neresinde konumlan-
digini tespit etmek devlet kurumlarinin arsivlerine girmeden
yillarca miimkiin olamamistir. (bkz. Topkapi Davutpasa Er-
meni Mezarligl, s. 300)

Vakif yoneticileri, 1936 Beyannamelerinin kirk yila yakin
bir siire sonra mal varliklarina biitiiniiyle hukuk disi bir bi-
gimde el konmasinin baslica araci haline getirilecegini, ve bu
belgelerin hukuksuzca vakfiye muamelesi gorecegini hak-
li olarak kestirememislerdir. Bazi vakiflar, tasarruflarinda
bulunan biitiin hayrat ve miilklere beyannamelerinde yer
vermemisler, bazilari ise beyannamede talep edilen bilgile-
ri doldururken bir takim hatalar yapmislardir. Yillardir ilkel
kosullar altinda tutulan belge ve bilgilerin eksikligi, sayilari
yillar icinde azalan gayrimiislim toplumlarin yoneticilerinin
tecriibe aktariminin miimkiin olmamasi gibi sebeplerle veri-
len beyannameler eksiksiz ve hatasiz olmaktan ¢ok uzaktir.

YARGITAY'IN 1942 TARIHLI iCTIHADI BIRLESTIRME
KARARI

Tasinmazlarin tescil islemleri uygulamada genellikle idari
yoldan yapilmamis ve bircok vakif taginmazlarini tescil ettire-
bilmekicin dava agmak durumunda kalmistir. Bu siirecte 6zel-
likle, daha 6nce de tartisildigi lizere Osmanli doneminde tiizel
kisilerin kendi adlarina tapu tescil hakki olmamasi sebebiyle
¢ogunlukla bir nam-i1 miistear ya da nam-1 mevhum adina
kaydedilen taginmazlar icin agilan davalar, vakiflarin aleyhine
sonuglanmaya baslamistir.%s Bazi Yargitay daireleri zamanin-
da bu yontemle vakiflar lehine kayit altina alinmis olan ta-
sinmazlarin vakiflar adina tescil edilebilmesi igin tapularinda
malik olarak goriinen kisilerin ya da bu kisilerin mirasgilarinin
onayinin gerektigine dair goriis bildirmislerdir. Bu yondeki
kararlar ¢ogalinca Yargitay, 2 Aralik 1942 tarih ve 3/25 sayili
ictihadi birlestirme karari ile 2762 sayili Vakiflar Kanunu’nun
44. maddesine gore bu tiir tasinmazlarin tapu tescilinin vakif
adina idari yoldan yapilabilmesi igin kayit sahibinin takririne/
onayina ihtiya¢ oldugu, aksi takdirde mahkemeye basvurul-
masinin gerekecegi yoniinde bir sonuca varmigtir.s

Giritlioglu’nun deyimiyle bu “son derece garip” karar
ile “fiilen tasarruf edilegelen tasinmazlarin gayrimiislim
vakiflari adina tescil edilebilmesi i¢in yaklasik 2000 sene
once olmiis olan Hiristiyan azizlerinin mezardan kalkip
gelerek ‘Bu tasinmazin cemaat vakfi adina tesciline mu-
vafakat ediyorum’ [onay veriyorum] demesi zorunlulugu
getirilmistir.”9” Kararin gikmasiyla birlikte zamaninda ad-
larina tescil yapilan “azizler ya da melekler gaip oldugu ya
da mirasgilart bulunamadigl” gerekgesiyle bu tasinmaz-
lardan bazilarina kayyum tayin edilmis, onceden vakfin
gelirleri arasinda yer alan kiralar bu kayyumlar tarafindan
tahsil edilmeye baslanmistir.®® Yine bu tasinmazlarin bir
kisminin 1940°li yillarda yapilan kadastro tahriri sirasinda
‘malik’ hanesi acik birakilmis ve tapu tescilleri uzun siire

yapilmamis, bir kisminin kadastro tespiti ise Hazine ya da
Vakiflar Idaresi lehine yapilmistir.®® S6z konusu karar ve
beraberinde getirdigi uygulamalar, Tiirkiye’de iist yarginin
agtkga Osmanli hukuk sistemine 6zgi fiili ancak mesru ve
yaygin bir tescil yontemini anlamazdan gelerek, tasinmaz-
larin ait olduklari gayrimiislim vakiflarindan koparilmasin-
da bir sakinca gérmedigini gostermektedir.

‘TEK MUTEVELLI’' DONEMi

Azinlik vakiflarinin, genel olarak kendi cemaatleri tara-
findan segilecek heyetleri tarafindan yonetilecegini 6ngoren
Vakiflar Kanunu’nun 1. maddesinin, vakiflara yonetimlerin-
de goreceli bir 6zgiirliik tanidigi sdylenebilir."° Ancak, azin-
lik vakiflari bu tiir bir 6zgiirliikten tam anlamiyla yararlanma
olanagl bulamadan, 28 Haziran 1938 tarihinde kabul edilen
3513 sayili kanun ile Vakiflar Kanunu’nun 1. maddesinin 2.
fikrasindaki “secilmis heyetler” ibaresi kaldirilarak, yalnizca
“miitevellileri tarafindan yonetilir” seklinde degistirilmis-
tir.> Lozan Antlagsmasi’nin azinliklarin korunmasiyla ilgili
hiikiimlerini ihlal eden bu degisikligi, Ikinci Diinya Savasi
oncesinde Avrupa ve diinyanin bircok boélgesinde oldugu
gibi Tiirkiye’de de iyice popiilerlik kazanan fasist ideoloji-
lerin etkisinde Miisliiman olmayan Tiirkiye vatandaslarina
dayatilan Yirmi Kura Askerlik ve Varlik Vergisi gibi ayrimci
uygulamalarla birlikte degerlendirmek gerekir.®> Bu degi-
siklikten sonra gayrimiislimlere ait vakiflar, Vakiflar Genel
Miidiirligii’nce atanan miitevelliler tarafindan yonetilme-
ye baslamislardir. 1940°li yillari kapsayan bu ‘tek miitevelli’
donemi, 31 Mayis 1949 tarih ve 5404 sayili kanun ile yapilan
ikinci bir degisiklikle sona ermistir. Bu kanun ile Vakiflar
Kanunu’nun 3513 sayili kanun ile degistirilmis 1. maddesi
“cemaatlere ve esnafa mahsus vakiflar, bunlar tarafindan
segilen kisi ve heyetler tarafindan idare edilir, ilgili makam-
larla Vakiflar Genel Miidiirliigii tarafindan teftis edilir ve de-
netlenirler” seklinde yeniden diizenlenmistir."®3 5404 sayili
kanunun gerekgesinde gayrimiislimlere ait vakiflarin kuru-
lus ve yonetimlerinin diger vakiflara benzemedigi, gelir kay-
naklarinin ayrn oldugu ve miitevellilerin gorevden alinmasi
halinde, vakiflar teskilatinin bu vakiflara bagli okul, kilise,
yetimhane, hastane, ayazma ve mezarlik gibi hayrati yonet-
meye elverisli bulunmadigindan 6tiirii, kendileri tarafindan
yonetilmelerinin daha uygun olacagi agik ve net bir bicimde
dile getirilmistir.®* 5404 sayili kanun ile Vakiflar Kanunu’nun
1. maddesinde yapilan degisikliklerin dogal bir sonucu ola-
rak, cemaatlere ve esnaflara mahsus vakiflar miilhak vakif-
lar kapsamindan gikarilmig, bu vakiflar miilhak ve mazbut
vakiflardan farkli ligiincii bir vakif tiirii olarak diizenlenmis-
lerdir. Ayrica yine 5404 sayili kanun ile Vakiflar Kanunu’nun
24. maddesine dayanilarak, gayrimiislimlere ait vakiflardan
‘kontrol hakkr’ olarak alinan paralarin tahsilati, s6z konusu
madde kaldirilarak durdurulmustur.™s Boylelikle bu vakiflar
daha genis bir 6zerklik kazanmiglardir.™®
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on behalf of the foundations, the persons designated as
possessors on the title deeds or their inheritors had to give
permission. As decisions to that effect increased in number
the Court of Appeals decided to combine the jurisprudence
dated 2 December 1942 no 3/25 and concluded that according
to Article 44 of the Law on Foundations, the administrative
title deed registration of such immovable assets in the
foundation’s name required the permission/approval of
the registration’s possessor and that otherwise it would be
necessary to appeal to the courts.

In the words of Giritlioglu (2001, 30), this “extremely
bizarre” decision “made it compulsory for Christian saints
that died almost 2000 years ago to rise from their graves and
say ‘I approve the registration of thisimmovable asset in the
foundation’s name’ to be able to register under non-Muslim
foundations the immovable assets that had been actively in
their possession.”2 With the entry into force of the decision,
and due to the “missing status of the saints or angels or their
lack of inheritors,” caretakers were assigned to some of the
immovable assets, and rents that were previously amongst
the income of the foundations began to be collected by
these caretakers.s During the cadastre census of these
immovable assets carried out in 1940, the owner section was
left unmarked in certain instances resulting in a long delay
in their title deed registration and the registration of some of
the properties on behalf of the Treasury or the Foundations’
Administration. The said decision and the accompanying
implementation shows that the higher courts in Turkey
see no harm in openly refusing to understand a method of
registration that was unique to the Ottoman legal system,
de facto yet legitimate and widespread, and thereby seize
the properties from the non-Muslim foundations that own
them.

THE ‘SINGLE TRUSTEE' PERIOD

Article 1 of the Law on Foundations, which states that
minority foundations will be managed by boards that will
be elected by their own communities, can be understood
as providing foundations with comparative freedom in their
administration.”s However, before minority foundations
could fully benefit from this freedom, Law no.3515 adopted
on 28 June 1938 removed the phrase “elected boards” from
the second paragraph of the first article of the Law on Foun-
dations and replaced it with “administered by trustees.”™®
This change, which violates the Treaty of Lausanne’s provi-
sions on the protection of minorities should be evaluated in
conjunction with fascist ideologies that became popular in
many regions of the world and in Europe prior to World War
11, including Turkey, and which resulted in other discrimina-
tory implementations such as “Yirmi Kura Askerlik”°” and
the “Wealth Levy Tax” for non-Muslim citizens of Turkey.™®
After this amendment, non-Muslim foundations began to be

managed by trustees appointed by the Directorate General
of Foundations. The period of ‘single trustee’ comprising
the 1940s ended with a second amendment made with Law
no.5404 dated 31 May 1949. With this law, Article 1of the Law
on Foundations, which had previously been amended with
Law no.3512, was re-formulated as “foundations belonging
to the communities and the tradesmen are administered by
persons and commissions elected by them, and inspected
and monitored by the relevant authorities and the Director-
ate General of Foundations.™ The preamble of Law no. 5404
states openly and clearly that the founding and administra-
tion of non-Muslim foundations are dissimilar to those of
other foundations, that they have separate sources of in-
come and that in the case of removing trustees from their
position, the foundations’ governance organization is un-
suited to manage the hayrats [charitable properties such as
schools, churches, cemeteries] in possession of these foun-
dations such as schools, churches, orphanages, holy springs
and churches and it is therefore better for them to be self-
governed.™ As a natural consequence of the changes made
to Article 1 of the Law on Foundations with Law no. 5404,
foundations belonging to the communities and tradesmen
were removed from the scope of appendant foundations,
and regulated as a third category separate from both de-
funct and appendant foundations. Moreover, based on Law
no. 5404, Article 24 of the Law on Foundations, in accor-
dance with the money under the rubric of “right to control”
was collected from non-Muslim foundations, was repealed
putting an end to the collection of such fees.™ As a result,
non-Muslim foundations gained more autonomy.™

THE JUDICIARY-EXECUTIVE DISAGREEMENT:
THE 1956 EXPOSITORY STATUTE AND IMPLEMENTATION

In time, discomfort caused by practices that rendered
Article 44 of the Law no. 2762 on Foundations unworkable
increased substantially, and on 2 July 1956, The Public Com-
mission of the Grand National Assembly of Turkey used the
authority vested in it with the 1924 Constitution to interpret
laws, and overruled the 1942 decision to combine jurispru-
dence. In summary, the interpretation decision articulated
that with Article 44, immovable assets registered under ot-
her and deceased persons’ were accepted as belonging to
non-Muslim foundations through active possession and use
and that an approval of the possessors was not necessary to
register these properties on title deeds of the foundations.™
This interpretation decision of the Parliament’s Public Com-
mission underlined that non-Muslim foundations posses-
sed complete legal personality to possess property, and as a
natural consequence of that they could acquire property via
bequeaths and donations. It thereby clarified multiple in-
terpretations at the administrative and legal levels on non-
Muslim foundations and presented certain fundamental
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SARIYER KADASTRO MUDURLUGUNUN HAZIRLADIGI, YENIKOY KUD DIPO SURP ASDVADZADZNI ERMENI KILISESI'NE DAIR ‘KADASTRO BEYANNAMEST (27 ARALIK 1950)

THE 'CADASTRAL DECLARATION' ON THE YEN (UD DIPO SURP ASDVADZADZN
YARGI - YURUTME UYUSMAZLIGI:

1956 TEFSIR KARARI VE UYGULAMALAR

2762 sayili Vakiflar Kanunu’nun 44. maddesini isleyemez
hale getiren uygulamalardan duyulan rahatsizliklar zaman-
la artmig, nihayet TBMM Umumi Heyeti, 2 Temmuz 1956 ta-
rihinde, 1924 Anayasasi’nin kendisine verdigi kanunlan yo-
rumlama yetkisini kullanarak aldigi bir tefsir karariyla, 1942
tarihli igtihadi birlestirme kararini kaldirmigtir. Tefsir karari
Ozetle, 44. madde ile, nam-1 miistear ve nam-1 mevhumlar
adina kaydedilmis taginmazlarin fiili tasarruf ve kullaniminin
gayrimiislim vakiflarina ait oldugunun kabul edildigini ve bu
vakiflar lehine tapu tescillerinin yapilmasi igin, bu taginmaz-
larin maliki goriinen kisilerin onayina ihtiya¢ olmadigini dile
getirmistir.” TBMM Umumi Heyeti’nin bu tefsir karari, s6z
konusu vakiflarin tiizel kisiligi haiz ve gayrimenkul lizerinde
tasarruf ehliyetlerinin tam oldugunu, bunun dogal bir sonu-
cu olarak vasiyet ya da bagis yoluyla gayrimenkul edinebile-
ceklerinin altini gizerek, gayrimiislim vakiflariyla ilgili gerek
yargisal, gerek idari diizeyde cesitlilik arz eden yorumlara
aciklik getirmis, takip eden karar ve uygulamalar agisindan

AN CHURCH PREPARED BY

THE SARIVER CADASTRAL DIRECTORATE (27 DECEMBER 1950)
genel olarak yol gosterici nitelikte olan bazi temel ilkeleri or-

taya koymustur.™®

Tefsir kararinin etkileri 1960°larin sonlarina kadar alinan
mahkemekararlarinayansimis,budénemdegayrimiislimlere
ait vakiflarin miilk edinme hakkini ilgilendiren Yargitay ve
Danistay kararlar neredeyse istisnasiz bir bicimde tefsir
kararinda vurgulanan ilkeler 1siginda verilmistir. Yargitay
Hukuk Genel Kurulu, 23 Ekim 1963 tarihinde oybirligiyle
verdigi 7/41 E. 100 K. sayili kararinda, davaci Aya Dimitri,
Aya Tanas ve Aya Lefter Rum Ortodoks Kiliseleri Vakfi’nin
1913 Kararnamesi’nde de yer alan dava konusu taginmazinin
tapuda kayitli olmasa da zilyetlikle edinilmesinin miimkiin
oldugunu, davacinin vakif olmasinin zilyetlikle tasinmaz
edinmeye engel teskil etmedigini hiikme baglamistir.
Kararda vakif hiikmi sahsiyetlerinin de cins, yas, hisimlik
gibi ancak insana has olanlardan baska biitiin haklardan
yararlanabilecekleri, zilyetlikle (fiili tasarrufla) miilk
edinmenin insanlara has bir hak olmadig belirtilmistir.
Yine Yargitay 8. Hukuk Dairesi, 21 Aralik 1964 tarihinde aldigi
bir kararla, davaci Musevi cemaatinin, 2762 sayili Vakiflar
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SARIYER KADASTRO MUBURLUGUNUN HAZIRLADIGI, YENIKOY KUD DIPO SURP ASDVADZADZNI ERMENI KILISESINE DAIR 'KADASTRO BEYANNAMESI' (27 ARALIK 1950)

THE 'CADASTRAL DECLARATION' ON THE YENIKQOY KUD DIPO SURP ASDVADZADZNI ARMENIAN CHURCH PREPARED BY THE SARIYER CADASTRAL DIRECTORATE (27 DECEMBER 1950)

principles that acted as a model in the subsequent decisions
and practice.™

The impact of the expository statute was reflected in
court decisions until the end of the 1960s, as the decisions of
the Council of State and the Court of Appeals at this period
were taken according to the principles emphasized in the
expository statute almost without exception. In a unanimous
decision of the Court of Appeals Legal Council dated 23
October 1963 no. 7/41 E. 100 K., it was decided that even
though the immovable asset subject to the lawsuit was not
included in the title deed registry, the plaintiff Aya Dimitri,
Aya Tanas and Aya Lefter Greek Orthodox Foundations could
have obtained the said property, identified in the 1913 Decree,
through ownership arising out of use and that the status of
the plaintiff as a foundation did not present an obstacle to
this manner of acquiring property. The decision stated that
foundations could benefit from all rights excluding those
belonging solely to humans, such as gender, age and relative
ties, and that ownership rights arising out of use was not a
right unique to humans.™ The 8" Legal Chamber of the Court

of Appeals decided in a ruling dated 21 December 1964 that
the plaintiff Jewish community was a community foundation,
because it was administered by an elected board and
under the monitoring of the Foundations’ Administration
as foreseen by Article no. 5404 (1949) that amended Law
no. 2762 on Foundations. The decision confirmed that the
foundation therefore had the capacity to sue.™

In a different decision dated 2 March 1970, the 12"
Chamber of Council of the State concluded on behalf of
the plaintiff foundation in a court case filed by the Surp
Agop Armenian Hospital Foundation when the Directorate
General of Foundations did not allow it to build a commercial
building on a land in its possession through the income
generated by the sale of a building known as Mulenruj (the
complex on Istiklal Street that includes the Fitas cinema
theaters) and from other sources. In its 18 October 1968
decision rejecting the permission request of the foundation,
the Directorate General of Foundations claimed that based
on Article 1 of Law no. 2762 on Foundations, as amended by
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Kanunu’nda degisiklik yapan 1949 tarih ve 5404 sayili kanun
uyarinca Vakiflar Idaresi’nin denetimi altinda, secilmis
bir yonetim kurulunca idare edilmesinden Ootiirii, tiizel
kisiligi haiz bir cemaat vakfi oldugunu ve dolayisiyla dava
ehliyetinin bulundugunu teyit etmistir.™

2 Mart 1970 tarihli bir baska kararda ise, Danistay 12. Da-
iresi, Surp Agop Ermeni Hastanesi Vakfi’'nin, sahibi oldugu
Mulenruj adi ile anilan (bugiin Istiklal Caddesi’ndeki Fitas
Sinemalar’’nin bulundugu parsel) binanin satisindan ve di-
ger kaynaklardan elde ettigi gelirlerle, maliki bulundugu bir
baska arsa iizerinde bir han insa etmesine Vakiflar Genel
Miidiirliigii’niin izin vermemesi lizerine a¢tigl davada, da-
vaci vakfi hakli bulmustur. VGM vakfin izin talebinin reddi-
ne iliskin 18 Ekim 1968 tarihli kararinda, 2762 sayili Vakiflar
Kanunu’nun 5404 sayili kanun ile degistirilen 1. maddesine
gore, gayrimiislim vakiflarini yonetmek lizere segilmis olan
kisi ya da kurullarin, ancak soz konusu vakfin vakfiyesinde
ya da beyannamesinde yer alan tasinmazlari idare edebile-
ceklerini, Mulenruj binasinin satisindan elde edilecek gelirin
vakfin amacina uygun olarak hayrata harcanmasinin zorun-
lu oldugunu, mevcut gelire ek olarak vakfi borglandirmak
suretiyle han insasina izin verilemeyecegini 6ne siirmiistiir.
Danistay, oygokluguyla s6z konusu diizenlemenin vakif y6-
neticilerinin “sadece mevcudu idareye yetkili bulundugu
ve yeni bir yapi insa edemeyecekleri yolunda bir anlam ¢I-
karilmaya imkan olmadig gibi, gerek Vakiflar Kanunu’nda
gerekse diger mevzuatta gayrimiislim vakiflarinin yeni akar
insa edemeyeceklerine dair menedici baskaca bir hiikiim de
bulunmadigindan, bir hilkmi sahsiyet olmasi itibariyle...
davaci vakfin kanun tarafindan men edilmemis biitiin tasar-
ruflar yapmaya yetkili oldugunu” belirterek, Vakiflar Genel
Miidiirliigii’niin vakfin izin talebinin reddine iliskin isleminin
iptaline karar vermistir.™ Ancak 12. Daire iiyelerinden Orhan
Ozdes’in verdigi bir azlik oyu, 1970’lerde Yargitay ictihat-
lariyla genel uygulama haline gelen ve gayrimiislimlere ait
vakiflarin korkulu riiyasina doniisen yargi kararlarinin ade-
ta iist yargidaki ilk tezahiirii niteligindedir. Ozdes kararinda
soyle demektedir:

“Tiirk vakiflarinin kurulus sekline tabi bulunmayan ve
ayri bir kategori teskil eden cemaatlere mahsus vakiflar
hakkinda Tiirk vakiflarina has hiikiimlerin mutlak olarak
tatbiki mevzubahis olamaz. ...Davaci [vakfin] fermanla
kurulmus olmasi itibariyle her tiirlii hizmet ve muame-
latinda bu ferman hiikiimlerinin esas alinmasi zaruridir.
Incelenen fermanda ise adi gecen vakfin... yeni gelir
menbalari tesisine cevaz verebilecek bir hiikiim ve kayda
rastlanmamistir. Boyle olunca... davaci vakfin yeni akar-
lar tesisine yetkili bulundugu iddia edilemez.”

Ozdes’in bu goriisii, Miisliiman olmayan Tiirkiye
vatandaglari tarafindan, Tiirkiye Cumbhuriyeti sinirlan
icinde, bitiiniiyle Tiirkiye kanunlarina gore kurulmalar ve
yonetilmeleri itibariyle Tiirkiye uyruklu olan gayrimiislim

vakiflarile “Tiirk vakiflan” arasindayapay birayrimyaparak,
Lozan Antlagsmasi’yla ilgili hikiimlerine ve Anayasa’nin
10. maddesinde garanti altina alinan esitlik ilkesine
aykiridir.™ S6z konusu hukuk disi ve ayrimci yaklasimin
dallanip budaklanmis hali, kendini 1971°de Yargitay 2.
Hukuk Dairesi’nin verdigi ve 1974’te Yargitay Hukuk Genel
Kurulu’nun onadigi kararda gosterecektir.

Gayrimislimlere ait vakiflarin hak ve ozgiirliiklerinin
TBMM’nin 1956’da verdigi tefsir karariyla netlik kazandirdigi
hukuki diizenlemelerle biiyiik olgiide glivence altina alinsa
da, ozelikle idari uygulamalar baglaminda sik sik sekteye
ugramistir. Bu vakiflarin ilgili kurumlardan talep ettikleri
belgelerin verilmemesi, sahip olduklar taginmazlarin tapu
tescillerinin yillarca geciktirilmesi ve bazi durumlarda Hazi-
ne ya da Vakiflar Idaresi lehine yapilmasi, miilkiyet haklari
acisindan karsilastiklari sorunlarin basinda gelmektedir.
Yenikoy Kiid Dupo Surp Asdvadadzni Kilisesi Vakfi’nin ge-
rek 1913, gerek 1936 beyannamelerinde yer alan, ancak 2762
sayili Vakiflar Kanunu’nun 44. maddesi uyarinca vakif adina
yapilan tescil bagvurusunun sonuglanmadigi bir tasinmazi
icin yaptigi kadastro tahdit ve tespit talebine iliskin olarak
Kadastro Komisyonu’nun 5 Haziran 1950 tarihinde verdigi
bir inceleme kararinda, azinliklara ait tasinmazlarla ilgili
Disisleri Bakanligrnca inceleme yapilmakta oldugundan,
inceleme sonuglanana kadar s6z konusu tasinmazin ‘ma-
lik’ hanesinin agik birakilmasi gerektigi belirtmistir.” Lozan
Antlasmasi ve 1924 Anayasasi isiginda, Tirkiye vatandasi
olduklar siiphe gotiirmeyen azinliklara ait tasinmazlarin
Disisleri Bakanlig’nca inceleme konusu edilmeleri, devletin
azinliklar ve vakiflarini 6ziinde yabanci olarak algiladiginin
bir gostergesidir.™

Yine Istanbul Vali Yardimasi Hadi Sagnak tarafindan
Istanbul Tapu Grup Sicil Miidiirliigii’ne yazilmis gizli bir
belgede (“Icisleri Bakanligi’ndan alinan 13 Ekim 1967 giin ve
Emniyet Genel Midirliigl S.1.124815 sayili ¢ok gizli isaret-
li yazilan”na atifla) Yedikule Surp Pirgic Ermeni Hastanesi
Vakfi, Kalfayan Ermeni Kiz Yetimhanesi Vakfi’na, Vahan
Dikiciyan tarafindan vasiyet yoluyla hibe edilen tasinmaz-
larin tescil edilmemesi istenmistir. Sagnak’in atifta bu-
lundugu yazida, Istanbul 13. Sulh Hukuk Mahkemesi’nin
kesinlesen 1966 tarihli vasiyetin uygulanmasi yoniindeki
kararina ragmen, gayrimiislimlere ait vakiflarin —tiizel ki-
silikleri olmadigindan— kendilerine hibe edilmek istenen
tasinmazlarn kabul edemeyeceklerinin dile getirilmis ol-
masi da ayrica dikkat cekicidir.™ Yiiriitmeye bagli idari bir
kurum tarafindan verilen bu gizli belge, vakiflarin miilk
edinme haklar s6z konusu oldugunda, yasama tarafindan
olusturulmus ve sonrasinda yine yasama tarafindan gézden
gecirilmis vakiflar mevzuatinin biitiiniiyle gozard edilerek,
yargi kararlarinin uygulanmasina yiiriitmeye bagli bir baska
idari kurum tarafindan engel olunabildigini gostermektedir.
Bu durum Tiirkiye anayasa hukukunun temelini olusturan
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Law no. 5404, persons or commissions elected to manage
non-Muslim foundations are authorized to only manage
the immovable assets identified in the vakfiye or declaration
of the said foundations that in line with the aims of the
foundation it was necessary to spend the proceeds of the sale
of the Mulenruj building for hayrats [charitable properties
such as schools, churches, cemeteries], and that the building
of a commercial building that would take place through the
foundation becoming indebted could not be permitted.
With a majority of votes, the Council of State decided that
“it is impossible to interpret from the said regulation that
the foundation management is only authorized to manage
the existing properties and that they cannot construct new
buildings, furthermore since there is no provision in either the
Law on Foundations or the other regulation preventing non-
Muslim foundations from constructing new akars [real estate
properties generating income], as a legal entity... the plaintiff
foundation can undertake all manners of possession not
prohibited by law,” and overruled the procedure concerning
the Directorate General of Foundations’ rejection of the
foundation’s demand."” However, the minority vote cast
by Orhan Ozdes, a member of the 12" chamber, is the first
manifestation of legal decisions that have become the general
practice and the nightmare of non-Muslim foundations in
higher courts. In his decision, Ozdes argues the following:

“Non-Muslim foundations that are not subject to the
establishment method of Turkish foundations and
therefore constitute a different category cannot be
subject to a complete application of provisions unique
to Turkish foundations. As the plaintiff [foundation] has
been established with a sultan’s edict, it is necessary
that the provisions of the edict are considered as
essential in all of its services and transactions. In the
edict investigated, there are no provisions or records
that could approve of the said foundations installation of
new sources of income. As a result it cannot be claimed
that the plaintiff foundation is authorized to enact new
akars [real estate properties generating income].”

By creating an artificial distinction between foundations
thathave been established by non-Muslimcitizens of Turkey,
within the boundaries of the Republic of Turkey and in
accordance with laws of Turkey, in both their establishment
and management, and “Turkish foundations,” Ozdes’s
opinion violates the Treaty of Lausanne’s provision on
the protection of minorities and the principle of equality
guaranteed with Article 10 of the Constitution.™ The thriving
version of this unlawful and discriminatory approach will
manifestitselfin a decision given by the 2" Legal Chamber of
the Court of Appeals and approved by the Court of Appeals’
Legal Commission in 1974.

Rights and freedoms of non-Muslim foundations were
guaranteed to a significant extent through legal regulations

arising out of the clarification of the Grand National
Assembly’s 1956 Expository Statute. However, these have
faced frequent obstacles within the context of administrative
implementation. Foremost amongst the property rights
problems encountered by these foundations is the inability
to obtain the documents they demand from relevant public
offices, obtain long delays of multiple years in the title deed
registration of theirimmovable assetsandin certain situations
registrationsto the benefit of the Treasury orthe Foundations’
Administration. Yenikoy Kiid Dipo Surp Asdvadzadzni Church
Foundation made a cadastre identification demand for an
immovable property which was registered in both the 1913
and 1936 declarations but for which the registration demand
based on Article 44 of the Law no 2762 on Foundations was
not concluded. The Cadastral Commission’s 5 June 1950
investigation decision regarding the demand, stated that
since the Ministry of Foreign Affairs was undertaking an
investigation on immovable assets belonging to minorities,
and that the owner section of the said property should remain
unmarked until the said investigation was concluded.™
Minorities, who are without a doubt legal Turkish citizens
in the light of both the Treaty of Lausanne and the 1924
Constitution, were made subject of an investigation at the
Ministry of Foreign Affairs, demonstrating that the state
percevies minorities and their foundations.=

Again, a classified documentation written by Istanbul
Deputy Governor Hadi Sagnak to the Istanbul Land Registry
Office demanded (in reference to “top secret memoranda
received from the Ministry of Interior dated 13 October 1967
and from the Security Directorate General no. S.I. 124815”)
that immovable properties bequeathed to the Yedikule
Surp Pirgic Armenian Hospital Foundation and Kalfayan Ar-
menian Girls’ Orphanage by will should not be registered.
Itis also worth noting that the memorandum referred to by
Sagnak expresses the view that non-Muslim foundations
may not receive immovable properties donated to them -
because they do not have legal personalities— despite the
ratified verdict of the Istanbul 13 Lower Civil Court dated
1966 ruling that the will should be implemented.™ This clas-
sified document, submitted by an administrative institution
under the responsibility of the executive shows that in the
case of property acquisition rights of non-Muslim founda-
tions, the legislation on foundations which has been for-
mulated and amended by the legislative authority can be
completely overlooked and a different administrative insti-
tution, affiliated with the executive authority, can obstruct
the implementation of legal decisions. This is not only in vi-
olation with the principle of separation of powers, it is also
an open and clear violation of the provision “No institution,
authority, position or person can give orders or directives to
the courts and the judges regarding the use of legal author-
ity; or send memoranda or give advice and suggestions” set
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kuvvetler ayriligi ilkesiyle hicbir sekilde bagdasmadigi gibi,
Anayasa’yla giivence altina alinan, mahkemelerin bagimsiz-
ligi ilkesini de agik ve net bir bicimde ihlal etmektedir.

KONSENSUS: KAYIP VAKFIYELER BULUNDU!

1960’ yillarin ortalarindan itibaren, Vakiflar Genel Mii-
diirligi, gayrimiislim vakiflarindan, tasarruflarinda bulu-
nan gayrimenkullere yasal olarak sahip olduklarini kanitla-
malari igin vakif senedi talep etmeye baslamistir. ‘Vakfiye’
ya da ‘vakifname’ olarak da anilan vakif senetleri, birer tiizel
kisilik olarak vakiflarin hak ehliyetini belirleyen kurulus s6z-
lesmeleridir. Ancak gayrimiislim vakiflari kanun niteliginde-
ki padisah fermanlariyla kurulduklarindan, vakif senetleri
bulunmamaktadir. Genel Miidiirliik bu durumun bilincinde
oldugu ya da olmasi gerektigi halde, gayrimiislim vakiflari-
nin 2762 sayili Vakiflar Kanunu’nun gegici 1A maddesine gore
1936 yilinda verdikleri beyannamelerin vakif senedi yerine
gectigi sonucuna varmistir." Oysa 1936 Beyannamesi’nde
istenilen bilgilerden higbiri gayrimiislim vakiflarinin milk
edinme hakkiyla ilgili olmadigindan, 6zii itibariyle vakiflarin
sahip olduklar miilklerin bildiriminden ibaret olan bu be-
yannamelerin vakif senedi olarak kabul edilmesi hukuken
miimkiin degildir.™

Gayrimislim vakiflar, Vakiflar Genel Miidirliigii’niin
kendilerinden tasinmazlari iizerindeki miilkiyet haklarini
kanitlayabilmeleri igin vakif senedi talep etme uygulamasi-
ni, Vakiflar Kanunu, Anayasa ve Lozan Antlagmasi’na aykiri
oldugu gerekgesiyle yargiya tasimislardir. Balikli Rum Has-
tanesi Vakfi’'nin kendilerine vasiyet edilen bir taginmazla il-
gili Hazine aleyhine agtig1 dava, ayni zamanda uygulamaya
iliskin Yargitay’a intikal eden ilk dava olmustur. Yargitay 2.
Hukuk Dairesi, 6 Temmuz 1971 tarihinde oybirligiyle verdigi
kararda™, vakif senetleri bulunmayan gayrimiislim vakifla-
rinin 1936 beyannamelerinin vakif senedi olarak kabul edil-
mesini ve beyannamelerinde bagis kabul edeceklerine dair
aciklik bulunmayan gayrimiislim vakiflarinin gerek dogru-
dan dogruya, gerek vasiyet yoluyla gayrimenkul edineme-
yeceklerini hiikme baglamistir. Boylelikle Yargitay, Vakiflar
Genel Miidiirligii’niin s6z konusu hukuk disi uygulamasina
gereken hukuksuz dayanagi saglamistir.

Yargitay 2. Hukuk Dairesi’nin bu kararina karsi ¢ikan hu-
kukcularin basinda gelen Prof. Dr. Ismet Sungurbey’in, bilir-
kisi tayin edildigi ve Yedikule Surp Pirgic Ermeni Hastanesi
Vakfi’nin el konan miilkleriniilgilendiren iki davada, Kadikoy
Asliye 1. Hukuk Mahkemesi’ne 1997 yilinda sundugu raporda
dile getirdigi su goriisii, 1936 beyannamelerinin neden vakif
senedi sayilamayacagini sliphe gotiirmez bir bigimde ortaya
koymaktadir:

“Cemaat vakiflarinca Defter-i Hakani idarelerine veri-

len beyannameler, bu vakiflarin yalnizca tasarruflarinda

bulunan tasinmazlarnin kendi adlarina tapuya tescili igin

bildirimden ibaret olup vakifname niteliginde degildir.
Bunun gibi 2762 sayili Vakiflar Kanunu’nun Muvakkat
Maddesinin (A) bendine gore ‘vakiflarin mahiyetlerini,
varidat menbalarini ve bunlarin sarf ve tahsis mahalle-
rini, gegmis son senenin varidat ve masraflarinin mikdar
ve nevilerini... gosterir beyanname’lerin de, ¢ok eskiden
kurulmus olup zaten tiizel kisilige sahip bulunan cema-
at vakiflarinin kurulus belgesi demek olan vakifnameleri
niteliginde olmadigr meydandadir. Bundan dolayidir ki,
gerek 16 Subat 1328 tarihli Kanunun 3’lincii maddesine
ek ‘Fikra-i Muvakkate’sinde, gerekse 2762 sayili Vakiflar
Kanunu’nun muvakkat maddesinin (A) bendinde, bu be-
yannamede cemaat vakiflarinin satis, bagis ya da vasiyet
yoluyla tasinmaz mal edinebilip edinemeyecegi hususu-
nun acikga belirtilmesi higbir suretle gerekli goriilmemis-
tir. Buyiizden, bu beyannamelerde vakfin bagis ya da va-
siyet yoluyla tasinmaz edinebilecegi yolunda bir hilkme
yer verilmis olmasina kural olarak ihtimal dahi verilemez.
Bu gergek karsisinda, cemaat vakiflarinin hak ehliyetinin
boyle muhal bir sarta baglanmasinin, ‘Hig¢ kimse muhal
ile miikellef tutulamaz’ ilkesine agikca ters diistiigii, ami-
yane tabiriyle ‘olmayacak duaya amin’ demek kabilinden
oldugu gibi, cemaat vakiflarini Medeni Kanun’un 46°nci
maddesi uyarinca yasadan otiirii sahip olduklar genel
hak ehliyetinden yoksun birakmaktan baska bir sey ol-
madigi meydandadir.”"

Gayrimiislim vakiflarinin 1936°da ya da daha once ver-
dikleri beyannamelerin vakif senedi kabul edilemeyecegi
hususu Sungurbey’in de agikladig gibi son derece agik ve
net oldugu halde, bazi akademisyenler israrla ve mesnet-
siz bir bigimde bu gercege karsi ¢ikmaktadirlar. Ornegin
Nazif Oztiirk, “Vakfiyeleri olsun veya olmasin, doldurulan
bu beyannameler bir bakima azinlik vakiflarinin vakfiyesi
sayilmistir. Bu beyannamede gosterilen mallar vakfin mal
varligi olarak kabul edilmis, burada belirtilen hizmet alan-
lari da daha sonra gosterecekleri faaliyetler icin amag olarak
benimsenmistir. Durumun boyle oldugu, istek ve uygulama-
lara bagli olarak zaman igerisinde verilen yiiksek yargi ka-
rarlariyla daha net bir sekilde ortaya ¢ikmistir” diyerek, s6z
konusu beyannamelerin yasa koyucular tarafindan, daha
2762 sayili Vakiflar Kanunu uyarinca talep edildikleri 1936 yili
itibariyle vakif senedi olarak kabul edildiklerini ima etmek-
tedir.® Yine Mustafa Alkan, “Lozan Antlagsmasi’na uygun
olarak azinliklardan 1936°da vakfiye yerine gegmek iizere
biitiin tasinir veya tagsinmazlari igin... 1936 Beyannamesi is-
tenmisti” sozleriyle, Oztiirk’iin goriisiinii, beyannamelerin
vakif senedi olarak kabul edilmesinin Lozan Antlasmasi’na
uygun oldugunu iddia ederek bir adim ileri gotiirmektedir.™
1970’lere kadar bu goriislere dayanak olusturabilecek her-
hangi bir diizenleme ya da hiikiimden bahsetmek kesinlikle
miimkiin olmadigindan, bu yaklasimlarin ardinda iyi niyet
aramak imkansizdir.
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out in paragraph 2 of Article 138 of the Constitution, under
the section ‘The Independence of the Courts’.

CONSENSUS: THE LOST VAKFIYES ARE FOUND!

From the mid-1960s onwards, the Directorate General of
Foundations began to demand from the non-Muslim foun-
dations their founding charters as proof of their legal own-
ership of the properties in their possession. Called vakfiye or
vakifname, the founding charters are foundational contracts
that determine the foundation’s license as legal personali-
ties. However, since non-Muslim foundations were estab-
lished with sultan’s edicts that possess legal character, they
do not have the said charters. While the Directorate General
is or should be aware of this, it has concluded that the dec-
larations submitted by non-Muslim foundations in 1936 and
as required by the provisional Article 1A of the Law no. 2762
on Foundations constitute founding charters.”> However,
none of the information requested with the 1936 declaration
concerned the right of non-Muslim foundations to acquire
property and were limited to the statement of the already
existing possessions of these foundations, it is legally not
possible to refer to these declarations as charters.™

Non-Muslim foundations have taken to court the Direc-
torate General’s practice of demanding founding charters
from them as proof of possession rights on the grounds that
it is in violation of the Law on Foundations, the Constituti-
on and the Treaty of Lausanne. The court case filed by the
Balikli Rum Hospital Foundation against the Treasury con-
cerning an immovable asset that was bequeathed to the
foundation was the first of its kind that was referred to the
Court of Appeals. In an unanimous decision®*of the Court of
Appeals 2" Legal Chamber, given on 6 July 1971, it was ruled
that for non-Muslim foundations that lacked founding char-
ters, the 1936 declarations should be considered as charters
and that non-Muslim foundations that did not openly dec-
lare that they would accept donations cannot acquire pro-
perty either directly or through bequeaths. In doing so, the
Court of Appeals provided the necessary unlawful basis for
the Directorate General’s unlawful practice.

Prof. Ismet Sungurbey, one of the legal professionals
most vocally opposed to the said decision of the 2™ Legal
Chamber of the Court of Appeals was designated as an ex-
pert on two cases concerning the confiscated properties of
the Yedikule Surp Pirgic Armenian Hospital Foundation. In
a report he submitted to the Kadikoy 1t Civil Court of First
Instance, where the case was held, in 1997, Sungurbey put
forth the following argument, demonstrating beyond doubt
why the 1936 declarations cannot be considered founding
charters:

“The declarations submitted by the foundations to
the Official Registries are limited to a statement by the
foundations on the immovable assets in their possession

for their registration under their own names in the
title deeds. They do not constitute founding charters.
According to the Provisional Article of the Law no. 2762 on
Foundations’ paragraph A, ‘the declarations showing the
type, income flows, their areas of use and allocation, the
amount and kind of income and expenses of the last year’
are not founding for non-Muslim foundations, which were
established a long time ago and which already possess
a legal personality. Therefore, in both the ‘Provisional
Paragraph’added to Article 3 of the Law dated 16 February
1328 and Paragraph A of the Provisional Article of Law
no 2762 on Foundations did not regard it as necessary
to openly state in this declaration whether non-Muslim
foundations could acquire immovable properties through
sale, donation, or bequeathals. Therefore, it is not
possible for these declarations to include a provision that
the foundation can acquire immovable assets through
donations or bequeaths even as a rule. Faced with this
state of affairs, binding the non-Muslim foundations
use of their right on such an impossible condition is in
open contradiction with the principle that “no one can
be rendered responsible with the impossible.” It is clear
that this practice is nothing other then depriving the non-
Muslim foundations from the rights given to them with
law by Article 46 of the Civil Code.”

Even though it is very clear, as articulated by
Sungurbey as well, that the Declarations given by non-
Muslim foundations in 1936 or before cannot be considered
as founding charters, some academics persistently and
without a basis object to this fact. For instance, Nazif
Oztiirk has argued that, “Whether they have founding
documents or not, in a sense the filled out declarations
have been evaluated as vakfiye of minority foundations.
The properties identified in the declaration have been
accepted as the assets of the foundation, and the areas of
activity have been considered as the aims for subsequent
activities to be carried out. This eventuality has become
clearer over the years with high court decisions passed
over time based both on demands and practices.”™¢ This
implies that since the said declarations were demanded
by law makers in line with Law no. 2762 on Foundations
in 1936, they have been considered as founding charters.
Mustafa Alkan similarly argues that “The 1936 Declaration
was demanded in line with the Treaty of Lausanne in
1936 for all the movable and immovable properties and
as a substitute of a vakfiye,” thereby claiming that the
acceptance of the declarations as founding charters was in
Line with the Treaty of Lausanne taking Oztiirk’s argument
a step further.”” Since it is absolutely impossible to speak
of any regulation or ruling that could provide basis for such
views until the 1970s, it is also impossible to assume they
were voiced with good intentions.
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Yargitay 2. Hukuk Dairesi’nin s6z konusu kararindaki hu-
kuksuzluk, 1936 beyannamelerinin vakfiye olarak kabul edil-
mesiyle sinirli kalmamistir. Kararda Tiirkiye lst yargisinda
hakim olan ayrimciligin tescili niteligindeki su bolim ayrica
dikkat gekicidir:

“Goriliyor ki, Tiirk olmayanlarin meydana getirdikleri

tiizel kisiliklerin gayrimenkul iktisaplart men edilmistir.

Zira hiikmii sahislarin fertlere nazaran daha giiglii olma-

lar itibariyle bunlarin iktisaplarinin tahdit edilmemesi

halinde Devlet’in gesitli tehlikelere maruz kalacagi ve tiir-

li mahsurlar dogacagi muhakkaktir. Nitekim bu noktai

nazardan hareket edilerek 2644 sayili Tapu Kanunu’nun

35. maddesi ile (kanuni hiikiimler yerinde kalmak ve kar-

silikli olmak sartiyla yabanci hakiki sahislarin Tiirkiye’de

gayrimenkul mallara temelliik ve tevariisii) miimkiin ki-
linmis oldugu halde tiizel kisiler bu imkandan mahrum
kilinmiglardir.”

Bu hiikiimle, Tiirkiye uyruklu olduklar siiphe gotiirme-
yen gayrimiislim vakiflari ve Misliiman olmayan cemaat
mensuplar bir kez daha ‘yabanci’ addedilmis, gayrimiislim
vakiflar Tiirkiye vatandasi olmayan kisilerin kurup yonetti-
gi ve ayr hukuki diizenlemelere tabi olan yabanci vakiflarla
bir tutulmustur. 2. Daire’nin gelistirdigi bu ayrimci ictihat,
Tiirkiye’deki Miisliiman olmayan azinliklarin i¢ giivenlik

agisindan bir “tehdit unsuru” olarak algilandigini belgele-
mistir.” Mevcut hukuki mevzuati biitiiniiyle hice sayan ka-
rarin alinmasinda kuskusuz Tiirkiye ile Yunanistan arasinda
1960°’larda bas gosteren Kibris krizinin neden oldugu siyasi
calkantilarin biiyiik etkisi olmustur. Devlet, dis politikada
Yunanistan’a iistiinliik saglayabilmek adina Tiirkiye’deki
Rum cemaatini ve zamanla biitiin azinliklar aragsallas-
tirmis,”>* Tiirkiye Ust yargisi da gayrimislim vakiflarinin
haklarini ilgilendiren davalari karara baglarken devletin
bu ‘hassasiyetleri’ne gore hareket etmistir. Diran Bakar’a
gore, soz konusu karari alan Yargitay 2. Hukuk Dairesi
Bagkani Esat Sener yerel mahkemedeki davada Balikli Rum
Hastanesi Vakfi’nin vasiyet yoluyla miilk edinebilecegi-
ne karar veren 3. Sulh Hukuk Hakimi Kemal Denizci’ye bir
mektup yazarak, davayi tekrar ele alirken Kibris krizinden
otiirli olusan gergin siyasi ortami g6z 6niinde bulundurmasi
yoniinde telkinde bulunmus, ancak Denizci kararinda diren-
mistir. Dava bunun lizerine Yargitay Hukuk Genel Kurulu’na
intikal etmis, Genel Kurul’un 8 Mayis 1974 tarihinde yine oy-
birligiyle onadigi 2. Hukuk Dairesi karari emsal ictihat hali-
ne gelmistir.’® Yargitay Hukuk Genel Kurulu’nun gayrimiis-
lim vakiflarinin tiizel kisiligi haiz olarak zilyetlikle bile miilk
edinebileceklerine iliskin daha 6nce s6z edilen 1963 tarihli
karari ile bu karari arasinda, aradan gecen 11 yilda hukuki
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The unlawfulness of the said decision of the Court of
Appeals 2" Legal Chamber’s decision is not limited to
the consideration of the 1936 declarations as vakfiyes.
The following part of the decision is especially striking as
confirmation of the discriminatory stance dominant in the
higher echelons of the judicial system in Turkey:

“It has been observed that the legal personalities
established by persons who are not Turks have been
banned from acquiring property. It is in fact certain that
since legal personalities are stronger than individuals, if
their property acquisition is not banned, the state will be
subject to various dangers and multiple problems would
arise. Infact, based on this perspective, legal personalities
have been left deprived of this ability despite the allowance
made by Article 35 of Law no.2644 on Title Deeds (the
acquisition and inheritance of immovable properties by
foreign real persons in Turkey within the framework of
legal provisions and the principle of reciprocity.)”*

With this provision, once again non-Muslim foundations
and individuals belonging to non-Muslim communities, who
are without a doubt Turkish nationals were rendered ‘foreig-
ners’, and non-Muslim foundations were placed on par with
foreign foundations that are established and managed by
citizens of other countries and that are subject to different
legal regulations. The discriminatory precedent set by the
2" Chamber has documented that non-Muslim minorities
in Turkey are perceived as “a threat” to internal security.™
The decision that completely overlooked existing body of
legislation, was undoubtedly influenced to a great extent
by the political turmoil between Turkey and Greece in the
1960s around the Cyprus crisis. In order to gain supremacy
over Greece in foreign policy, the state instrumentalized
the Greek Orthodox minority in Turkey and eventually all
minority groups.®In ruling on cases regarding the rights of
non-Muslim foundations, the higher courts in Turkey acted
in line with the ‘sensitivities’ of the state. According to Ba-
kar (2001, 13-14), Court of Appeals 2™ Legal Chamber’s Head
Esat Sener wrote a letter to Judge Kemal Denizci who had
ruled in the case in the local court that Balikli Rum Hospital
Foundation could acquire property via bequeathals, urging
him to consider the tense political environment arising out
of the Cyprus crisis in his re-evaluation of the case, but De-
nizciinsisted on his decision. Consequently, the case was re-
ferred to the General Council of the Court of Appeals and the
decision of the 2™ Legal Chamber, which the Council unani-
mously approved on 8 May 1974, became a precedent.” In
the 11 years that passed between the Council’s 1963 decision
that based on their legal personality, non-Muslim founda-
tions could acquire property rights arising even out of use
and this decision, there were no changes to the legislation.
Hence, the existing contradiction can only be explained by
increasing political pressure on high courts.

‘1936 DECLARATION' PRACTICES AND
A PERIOD OF CONFISCATIONS

The most serious harm to the property rights of non-
Muslim foundations was surely created by the precedent
setting decision of the Court of Appeals’ General Council and
the accompanying 1936 Declaration’ practices.®* From the
decision of the General Council to 2002, when Law no. 4771
amending the Law no. 2762 on Foundations was adopted, the
majority of the immovable assets acquired by non-Muslim
foundations since 1936 were confiscated through a series of
courtdecisions.Immovableassetsacquiredthrough donation,
will, lottery or purchase were returned to their former owners,
and in the cases where the former owners were dead to their
inheritors without any regard for the means of acquisition.
If the former owners had died without inheritors, or the
inheritors could not be found, the immovable assets were
assigned to the Directorate General of Foundations, National
Estate or the Treasury, free of cost.® As the property rights
of non-Muslim foundations were violated in a completely
illegal and arbitrary manner, the principle of staying true to
the wishes of those who donated or bequeathed property to
these foundations was also betrayed and the property rights
of these persons were violated with regards to the laws and
universal legal norms.s In cases filed under “recovery of the
old registration,” the defense of the foundation lawyers that
the claimant Directorate General of Foundations did not have
alegal benefit, or the license for active animosity was rejected
on the grounds that it was necessary to reestablish public
order that was disrupted during the property acquisition of
non-Muslim foundations.® Aside from these, the rejection
of the right of foundations to open counter cases in the post-
1974 process shows, in the words of Mahgupyan, that “the
bureaucracy was not bothered by the unlawfulness becoming
public.”=

On the other hand, as emphasized previously, the
Yedikule Surp Purgi¢ Hospital Foundation occupies a unique
place through its possession of two vakfiyes and the clear
declaration in both these founding documents and the 1936
declaration that the foundation will continue to acquire
property in line with its aims. Despite these, the precedent
setting decision of the General Council of the Court of Appeals
has made it possible for many court cases to be filed against
the foundation and the confiscation of its multiple properties.
This situation comes to the fore as a unique confiscation
of rights, which is in contradiction even with the unlawful
interpretation of the General Council in the decision.

The confiscation of the property rights of non-Muslim
foundations with the 1936 Declaration practices also made
it impossible for non-Muslim minorities to dissolve existing
foundations and establish new foundations with the
necesary founding documents.™® This was due to an article
added to the Civil Code in the 1960s, which prohibits the
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mevzuatta herhangi bir degisiklik olmamasina ragmen go-
riilen geliski, ancak Uist yargi lizerindeki artan siyasi baskiile
aciklanabilir.

1936 BEYANNAMESI' UYGULAMALARI VE
BiR EL KOYMA DONEMI

Gayrimislim vakiflarinin - miilkiyet haklarina siliphe-
siz en biiyiik darbeyi Yargitay Hukuk Genel Kurulu’nun bu
emsal karari ve beraberinde getirdigi 1936 Beyannamesi’
uygulamalar vurmustur.® Genel Kurul kararindan 2762
sayili Vakiflar Kanunu’nda bazi degisiklikler yapan 4771 sa-
yili kanunun kabul edildigi 2002 yilina kadar art arda agilan
davalarla, gayrimiislim vakiflarinin 1936 yilindan itibaren
edindikleri taginmazlarinin biiyiik cogunlugu ellerinden alin-
mistir. Bagis, vasiyet, piyango ya da satin alma gibi yollarla
edinilen taginmazlar, edinme yolu fark etmeksizin, vakiflara
bedeli 6denmeden eski sahiplerine, eski sahipleri 6lmiisse
onlarin mirasgilarina iade edilmistir. Eski sahipler miras-
¢isiz 6lmiis ya da mirasgilar bulunamamissa, tasinmazlar
yine bedelsiz olarak Vakiflar Genel Mudiirliigu, Milli Emlak
ya da Hazine’ye devredilmistir.”® Gayrimiislim vakiflarinin
miilkiyet haklari bitiiniiyle hukuksuz ve keyfi bir bigimde
ortadan kaldirlirken, bu vakiflara tasinmaz mal bagislayan
ya da vasiyet edenlerin arzularina sadik kalinmasi ilkesi de
cignenmis, bu kisilerin miilkiyet haklari kanunlara ve evren-
sel hukuk normlarina aykiri olarak ihlal edilmistir. “Eski
kaydin ihyasi” adi altinda agilan davalarda, vakif avukatla-
rinin davaci Vakiflar Genel Miidiirliigii’niin hukuki yaran ol-
madigi ya da aktif husumet ehliyeti olmadigina dair yaptik-
lar savunmalar, gayrimiislim vakiflarinin miilk edinmesi ile
bozuldugu iddia edilen kamu diizeninin yeniden saglanmasi
gerekgesiyle reddedilmistir.=° Bunlarin disinda, gayrimiislim
vakiflarinin 1974 sonrasindaki siiregte karsi dava agma hak-
larinin da bir siire kabul edilmemesi, Mahgupyan’in ifadesiy-
le “hukuksuzlugun aleni hale gelmesinin biirokrasiyi rahat-
siz etmedigini” gostermektedir.™

Ote yandan, Yargitay Hukuk Genel Kurulu’nun emsal
karari dogrultusunda, vakfiyesi olmayan birgok vakfin yani
sira, gayrimiislim vakiflarinin birgogundan farkli olarak iki
ayrn vakfiyesi bulunan ve gerek vakfiyelerinde gerekse 1936
Beyannamesi’nde vakfin amacina uygun olarak miilk edi-
necegi belirtilmis olmasina ragmen, Yedikule Surp Pirgic
Hastanesi Vakfr’nin da agilan davalarla birgok miilkiine el
konmustur. Bu durum Genel Kurul’un kararda ortaya attig
hukuk disi yorumla bile gelisen, esi benzeri goriilmemis bir
hak gaspi olarak 6ne ¢ikmaktadir.

Gayrimiislim vakiflarinin miilkiyet haklarinin 1936 Be-
yannamesi uygulamasiyla gasp edilmesi izerine, Misli-
man olmayan azinliklar miilkiyet sorunlarinin listesinden
gelebilmek igin mevcut vakiflarini lagvedip, vakif senedi
olacak sekilde yeni vakiflar kurma yoluna da basvurama-
mislardir.2 Bunun nedeni, 1960’li yillarda Medeni Kanun’a

eklenen bir hiikiimle, cemaat mensuplarini desteklemek
amaciyla yeni vakiflarin kurulmasinin yasaklanmis olma-
sidir. 1967 yilinda kabul edilen 903 sayili kanuns ile 743
sayili Tirk Medeni Kanunu’na eklenen 74. maddenin 2.
Fikrasi “Kanuna, ahlaka ve ddaba veya milli ¢ikarlara ay-
kiri olan veya siyasi diisiince veya belli bir irk veya azinlik
mensuplarini desteklemek amaci ile kurulmus olan vakif-
larin tesciline karar verilemez” seklinde diizenlenmistir.
Medeni Kanun’a yapilan bu eklemeyle devletin gayrimiis-
lim vakiflarina yonelik ayrimci ve hukuk disi uygulamalari-
nin giderek yayginlastigi bir ortamda, Miisliiman olmayan
azinliklarin ibadet, egitim ve saglik gibi hayati ihtiyaclarini
karsilamak lizere, mevcut sinirli kaynaklarina alternatif 6r-
giitlenmelerin olusturulmasina engel olunmustur. Benzer
bir engel Avrupa Birligi uyum yasalari kapsaminda 2002’de
yiriirliige giren yeni Medeni Kanun’da da yer almistir. 4721
sayili yeni Tiirk Medeni Kanunu’nun4 101. maddesinin 4.
fikrasinda “Cumhuriyetin Anayasa ile belirlenen nitelikle-
rine ve Anayasanin temel ilkelerine, hukuka, ahlaka, mil-
li birlige ve milli menfaatlere aykiri veya belli bir irk ya da
cemaat mensuplarini desteklemek amaciyla vakif kurula-
maz” denmektedir.

Bazi yazarlar bu hiikiimlerin 6znelerinin belirsizliginden
hareketle, getirilen yasagin vakfin amacina yonelik oldugunu
dile getirerek, Miisliiman olmayanlarin yeni vakiflar kurmasi-
nin degil, Miisliiman ya da Misliiman olmayan tiim Tiirkiye
vatandaslarinin “cemaat mensuplarini desteklemek” ama-
ciyla yeni vakif kurmalarinin yasaklandigini éne siirmiisler-
dir.s Bu dogru bir hukuki yorum olmakla birlikte, yasal dii-
zenlemelerden kaynaklanan sorun, “cemaat mensuplarini
desteklemek” kapsamina giren faaliyetlerin uygulamada na-
sil yorumlandigi iizerinden sekillenmistir. Ornegin Yargitay
14. Hukuk Dairesi’nin 1981 yilinda aldigi bir kararda™® Bahaile-
rin mabet yapmasi cemaat mensuplarini desteklemek kapsa-
minda degerlendirilerek engellenmisken, halen camiyapmak
amaciyla bir¢ok vakif kurulabilmektedir.™

Bu hiikiimler ve uygulamalar Miisliiman olmayan azinlik-
larin Avrupa Birligi uyum siirecinde yapilan yasal reformlara
ragmen, halen gercek anlamda orgiitlenme hakkina sahip
olmadiklari anlamina gelmektedir.® Demokratik hukuk dev-
letlerinde yeri olmayan bu tiir bir sinirlama, Baskin Oran’in
da altini gizdigi gibi, aslinda Lozan Antlasmasi’nin 0. ve 42.
maddelerinde yer alan ve Miisliiman olmayan azinliklarin
“her tiirlii kurumlar” ve “yeni vakiflar” kurabilme haklarini
giivence altina alan hiikiimlerle celismektedir.®® Kurban ve
Hatemi de “Muisliiman Tiirkiye vatandaslar yeni vakif kura-
bilirken ayni hakkin Miisliiman olmayan vatandagslara tanin-
mamasinin”, Lozan Antlasmasi’nin ilgili hiikiimlerinin yani
sira, Anayasa’nin 33. maddesi ile giivence altina alinan 6r-
giitlenme 6zgiirliigii ve Avrupa Insan Haklari Sézlesmesi’nin
(AIHS) ‘Dernek Kurma ve Toplanti Ozgiirliigii’ baslikli 1.
maddesine agik¢a aykiri oldugu goriisiindedirler.™°
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establishment of new foundations to support community
members. Law no. 903" adopted in 1967 and the second
paragraph of Article 74 added to the Civil Code (no. 743)
states that, “The registration of foundations that are in
violation of law, morality, tradition or national interests, or
that were established to support a political belief, a certain
race or members of a minority will not be approved.” With
this amendment to the Civil Code, in an atmosphere where
the discriminatory and unlawful implementations targeting
non-Muslim foundations were becoming increasingly
widespread, the alternative organization of non-Muslim
minorities to meet their vital needs of prayer, education
and health was thwarted. A similar obstruction was posed
by in the Civil Code that entered into force in 2002 within
the framework of the European Union accession process.
Paragraph 4, Article 10 of the new Turkish Civil Code (no.
4721%°) states that “Foundations cannot be established
in violation of the characteristics of the Republic as set
out in the constitution and the founding principles of the
constitution, law, morality, national unity and national
interests or to support a certain race or members of a certain
community.”

Based on the vagueness of the subjects of these provi-
sions, some authors have argued that the prohibition is
directed at the aim of the foundation, and therefore not to
the establishment of new foundations by non-Muslims,
but rather that it prohibits the establishment of new foun-
dations “to support community members” by all citizens of
Turkey, Muslims and non-Muslims alike.* While this legal
interpretation is correct, the problem with the regulation re-
sults from the interpretation of activities that fall within the
scope of “supporting community members” in practice. For
instance, in the 1981 decision'* of the 14" Legal Chamber of
the Court of Appeals, the building of a house of worship by
Bahais was interpreted as supporting community members
and prevented, whereas many foundations are still establis-
hed for the building of mosques.™

These provisions and implementations demonstrate
that despite the legal reforms that accompanied the pro-
cess of the European Union accession process, non-Muslim
minorities still lack the freedom of association in a genuine
manner.* Such limitations that have no place in democra-
tic states are in contradiction with Articles 40 and 42 of the
Treaty of Lausanne that guarantee the rights of non-Muslim
minorities to establish “any kind of institution” and “new
foundations,” as pointed out by Baskin Oran.”s Kurban and
Hatemi are of the opinion that “not granting the same right
to non-Muslim citizens while Muslim citizens of Turkey can
establish new foundations™ is not only in violation of the re-
levant articles of the Treaty of Lausanne but also in cont-
radiction with the freedom of association, as guaranteed by
Article 33 of the Constitution and Article 11 of the European

Convention on Human Rights (ECHR) on “the freedom to es-
tablish foundations and hold meetings.”

The confiscated properties of non-Muslim foundations are
not limited to those acquired after the 1936 Declaration. Many
foundation properties that were registered under other, or
deceased persons’ names were confiscated by the state and
the court cases brought the foundations for the return of these
properties were often rejected because the title registrations
had become definitive and because of the statute of limitations
in raising an objection regarding the return of the properties.+
However, protected under the Civil Code, the right to own
property cannot be violated on the basis of a “statute of
limitations™ in a democratic state of law.®

Another problem that needs to be considered with re-
gards to the 1936 Declaration is the state’s confiscation of
properties through court decisions, that stem from of the
conscious refusal to carry out the title deed registrations of
the foundations, or to delay such processes. A note sent by
the Deputy Director of the Directorate General of Founda-
tions on 22 October 1991 to Beyoglu 1°t Primary Court regar-
ding a court case on animmovable property belonging to the
Balikli Greek Orthodox Hospital and marked “Top Secret” is
demonstrative of the underlying mentality. The note reads
as follows:

“... After a series of meetings held with the Ministry of
Foreign Affairs and the resulting administrative decisi-
ons, it is seen as necessary with regards to national in-
terests and mutual relations of the two countries that
the decision for the cancellation of the title deed is not
carried out. The principle of reciprocity that is present in
the Treaty of Lausanne with regards to minorities and
the arbitrary processes that the Greeks will subject the
properties of Turks in Western Thrace to have been taken
into consideration. I hereby submit my request that the
notes are not shared with the parties but are kept secret
by your court.”

As a result, the ownership of a property is taken away from
the owner foundation with a definitive court decision, however
the decision is not carried out in the title registration in an
attempt to conceal it from the public, international institu-
tions and foreign governments. The secret communication
of this request to the court by an administrative office under
the authority of the prime ministerial office is in violation
of the doctrine of separation of powers that constitutes
the basis of Turkish constitutional law. In particular, it is in
complete violation of the second paragraph of Article 138
of the constitution entitled ‘The Independence of Courts’.
According to Bakar, the Turkish government is aware that the
implementation on the confiscation of immovable assets of
non-Muslim foundations is in violation of Protocol no.1 of the
ECHR and the relevant provisions of the Treaty of Lausanne.
Therefore, to conceal the violations from the international
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BESIKTAS MAKRUHYAN ERMENI ILKOGRETIM OKULU (1990'LAR)

THE BESIKTAS MAKRUHYAN ARMENIAN PRIMARY SCHOOL (19905)

Gayrimiislim vakiflarinin el konan miilkleri 1936 Beyan-
namesi’nden sonra edinilenlerle sinirli kalmamis, ozellikle
beyannamede yer alan ve tapuda nam-1 miistear ya da nam-i
mevhum adina kayitli olan birgok vakif miilkiine de devlet ta-
rafindan el konmus, bu miilklerin iadesi igin vakiflarin agtig
davalar genellikle kadastro tutanaklarinin kesinlesmesi ve
bu tutanaklara itiraz siiresinin (hak disiiriicu siire) gegmesi
nedeniyle reddedilmistir. Oysa Medeni Kanun ile glivence
altina alinan ayni bir hak olan miilkiyet hakkinin “hak diisi-
riicii siire” gerekgesiyle bu sekilde ihlal edilmesi demokratik
bir hukuk devletinde miimkiin degildir."

1936 Beyannamesi uygulamalarindan bagimsiz diisiini-
lemeyecek bir baska sorun ise, mahkeme kararlariyla dev-
let kurumlarn tarafindan el konan miilklerin, bu kurumlar
adina tapu tescil islemlerinin bilingli olarak yapilmamasiya
da bekletilmesinden kaynaklanmaktadir. Mahkeme karari
ile Balikli Rum Hastanesi’ne ait olan tapusu iptal edilen bir
tasinmazla ilgili bir davada, Vakiflar Genel Miidiir Yardim-
cist Ali Zengin tarafindan 22 Ekim 1991 tarihinde Beyoglu 1.
Asliye Hukuk Mahkemesi’ne yollanan “gok gizli” kaseli bir

yazi, bu uygulamanin ardindaki zihniyeti tiim agikligiyla or-
taya koymaktadir. Yazida soyle denmektedir:

“...Tapu iptaline iliskin alinan kararlarn infaz edilme-
mesine lilke menfaatleri ve uluslararasi ikili iliskilerimiz
bakimindan Disisleri Bakanligi ile yapilan bir seri toplan-
tilar sonucunda alinan idari kararlar ¢ergevesinde lizum
goriilmiistiir. Lozan Antlasmasi’nin azinliklarla ilgili bolii-
miiniin hiikiimlerinde yer alan miitekabiliyet esasi ve Bati
Trakya’daki Tiirklerin mal varlig iizerinde Yunan tarafin-
dan yapilacak keyfi isler goz oniinde bulundurulmustur.
Isbuyazilarin taraflara teblig edilmemesini, mahkemeniz-
de sakli tutulmasini takdirlerinize arz ederim.”

Boylelikle bir tasinmazin miilkiyeti, sahibi olan vakfin
elinden kesinlesmis bir mahkeme karari ile alinmakta, ancak
bu karar tapuda infaz edilmeyerek kamuoyundan, ulusla-
rarasi kuruluslardan ve yabanci hiikiimetlerden gizlenmeye
calisilmaktadir. Bunun Basbakanliga bagli idari bir kurum
tarafindan mahkemeye gizli bir yazi yoluyla bildirilmesi,
Tiirk anayasa hukukunun temelini olusturan ‘kuvvetler
ayriligr’ ilkesine ve ozel olarak Anayasa’nin ‘Mahkemelerin
Bagimsizligi’ baslikli 138. maddesinin 2. fikrasina tamamen
aykindir.Bakar’agore, gayrimiislimvakiflarinintasinmazlarina
el konmasiyla ilgili uygulamanin Avrupa Insan Haklari
Sozlesmesi’nin 1 no’lu Protokolii ve Lozan Antlasmasi’nin
ilgili maddeleriniihlal ettiginin bilincinde olan Tiirk hiikiimeti,
bu ihlalleri uluslararasi kamuoyundan saklamak adina,
kesinlesmis mahkeme kararlarinin uygulanmasina engel olan
bu ¢ok gizli emirlerin gikartilmasini saglamistir.

Gayrimiislim vakiflarinin miilkiyet sorunlari ayni zaman-
da Tiirkiye’nin uluslararasi iliskilerinde de rahatsizliga neden
olmustur. 1981 yilinda Ankara’ya gelen NATO Miittefik Kuv-
vetleri Komutani Bernard Rogers, Yunanistan’in NATO’nun
askeri kanadina doniisii konusunu goriismek lizere donemin
cumhurbaskani Kenan Evren’le bir araya gelir. Ancak Rogers,
Evren ile yaptigi goriismede, Rum vakiflarinin miilklerine agi-
lan davalarla el konmasi uygulamalarindan duydugu rahat-
sizligi dile getirir. Bunun lizerine Evren’in emriyle Basbakan
Biilent Ulusu, 3 Kasim 1981 tarih ve 57779 sayili ve “gizli” de-
receli bir genelge gikartarak, gayrimiislim vakiflarinin miilkle-
rine el koymak lizere agilan davalarin durdurulmasini, alinan
kararlarin uygulanmamasini ve gelecekte benzer davalarin
acilmamasini talep eder.® Genelgenin hiikiimlerine bir siire
icin uyulsa da 1980’lerin sonlarindan itibaren dava siireci ye-
niden baslamis, bu kez davalar agirlikli olarak Vakiflar Genel
Miidurliigii yerine Hazine tarafindan agilmaya baslanmis-
tir.#¢ Uzun yillar azinlik vakiflarinin avukatligini yapan Murat
Cano, konuyla ilgili olarak 1998 yilinda Hiirriyet gazetesine
verdigi bir réportajda “Simdi bu genelge hala yiiriirlikte ama
genelgeye ragmen idari birimler dava agmaya devam ediyor.
Peki bu iilkeyi Bakanlar Kurulu idare etmiyor mu? Iradesi yok
mu?” diye sorarak, yargi ve yiiriitme arasindaki tutarsizliga
ve uygulamadaki keyfilige dikkat cekmektedir.*s
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community, the government has produced these confidential
orders that prevent court decisions from being implemented.

The property problems of non-Muslim foundations
have also been a cause of concern in Turkey’s international
relations. NATO’s former commander-in-chief Bernard
Rogers who visited Ankara in 1981 met with then-president
Kenan Evren to discuss the issue of Greece’s return to
NATO’s military wing. However, in the said meeting,
Rogers communicated to Evren his discomfort regarding
the confiscation of Greek Orthodox foundations’ properties
through court cases. As a result, with the orders of Evren,
Prime Minister Biilent Ulusu produced a “confidential”
circular dated 3 November 1981 and numbered 57779,
which demanded the freezing of court cases opened to
confiscate the properties of non-Muslim foundations, the
non-implementation of finalized decisions and for similar
cases not to be opened in the future.s The provisions of the
circular were observed for a certain period, however starting
with the end of the 1980s, a second series of court cases
began where the plaintiff is predominantly the Treasury
ratherthan the Directorate General of Foundations.’° Murat
Cano, who acted as a lawyer for minority foundations for
many years, gave an interview to Hiirriyet daily newspaper
in 1998, where he asked: “This circular is still in force, yet
despite the circular, administrative offices continue to go
to courts. Does the cabinet not ran this country? Do they
have authority?” His question points to the inconsistency
between the executive and judiciary authorities, as well as
the arbitrary nature of implementations.™

NO PROPERTY, NO MONEY, NO PERMISSION

Non-Muslim foundations were not only faced with the
usurpation of their property rights in this period. Article 41
of the Treaty of Lausanne states that, “In provinces and
districts where non-Muslim minority citizens of Turkey live in
significant proportions, the said minorities will benefit from
the money allocated to education, religious or charitable
affairs in the state, municipality or other budgets or they will
participate in it in accordance with the principle of fairness.”
The limited aid given to non-Muslim foundations from
the state budget in line with this provision was cancelled
completely towards the end of the 1950s. When non-Muslim
foundations were separated from appendant foundations
with Article no. 5404 adopted in 1949, the adoption of a new
regulation was onthe agenda, however it never materialized.
The absence of the new regulation meant that with a
dictum of the Council of State, non-Muslim foundations
were subjected to a regulation that was adopted when they
were still considered as appendant foundations, and were
treated as such with regards to multiple implementations.
This has left them face to face with problems such as long
delays in granting the necessary permissions for repair work

over a certain amount for hayrats [charitable properties]
like churches, schools and hospitals, the blockage of the
income they earned from their limited number of immovable
assets by the Foundations Bank, and the necessity to obtain
permission from the Directorate General of Foundations to
hire lawyers in cases concerning their immovable assets,
where they were often left facing the same Directorate.s

THE ACCESSION PROCESS TO THE EUROPEAN UNION

The increasing violation of the rights of non-Muslim
foundations in the aftermath of the Court of Appeals Legal
Chamber’s 1974 decision was ameliorated to a certain degree
through legal reforms after Turkey was declared an official
candidate for European Union membership at the 1999
Helsinki Summit.s The first change to the legislation was
the “Law on Amendments to Certain Laws,” dated 3 August
2002 (no. 4771)."s Article 4 of this law has added the following
paragraphs to the first article of Law no. 2762 on Foundations:

“Non-Muslim foundations can acquire immovable
properties and generate income through such properties to
meet their religious, charitable, social, educational, health
and cultural needs, without regard for their possession
of a founding document and with the permission of the
Cabinet of Ministers.

Under all conditions, the immovable assets that serve to
meet the religious, charitable, social, educational, health
and cultural needs of these foundations will be registered
under the name of the foundation, if its possession is es-
tablished through tax records, tenancy agreements and
other documents and if the application is made within six
months of this law’s entry into force. The immovable pro-
perties that were donated or bequeathed to the foundati-
ons are also subject to the provisions of this article.”

The provision “regardless of their possession of a
founding document,” is a positive development insofar as it
overrules the 1936 Declaration’s implementation. However,
making the right of non-Muslim foundations of acquiring and
generating income through immovable assets dependent
on the permission of the Cabinet of Ministers, an institution
which is difficult to reach and always has a very busy agenda,
implies that a right that was previously illegally usurped was
now legally limited. According to the Civil Code, a simple
authorization document given by the Directorate General
of Foundations for a certain amount of time, and renewable
upon request is enough for foundations to acquire property
and to generate income through it. The regulation that non-
Muslim foundations seek the same permission from the
Cabinet of Ministers, an institution of much higher standing,
is in violation of the Treaty of Lausanne, Article 10 of the 1982
Constitution and the principle of equality as regulated by
Article14 of the ECHR. Oran argues that during the preparation
of Law no. 4771, the mentality that perceives minorities as
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NE MULK, NE PARA, NE iZiN

Gayrimiislim vakiflarinin bu donemde yasadigi sorun-
lar miilkiyet haklarinin gaspi ile sinirli kalmamistir. Lozan
Antlasmasi’nin 41. maddesinde 6ngoriilen “Miisliiman olma-
yan azinliklara mensup Tiirk uyruklarinin énemli bir oranda
bulunduklari il ve ilgelerde, s6z konusu azinliklar, devlet biit-
cesi, belediye biitcesi ya da 6teki biitcelerce, egitim, dinya da
hayirislerine genel gelirlerden saglanabilecek paralardan ya-
rarlanmaya ve pay ayrilmasina hak gozetirlige uygun dlgiiler-
de katilacaklardir” hilkkmii uyarinca, gayrimiislim vakiflarina
devlet biitcesinden yapilan sinirli diizeydeki yardimlar, 1950’li
yillarin sonlarina dogru biitiiniiyle kesilmistir. 1949’da kabul
edilen 5404 sayili kanunla miilhak vakiflardan ayrilmalan
tizerine gayrimuslim vakiflari igin yeni bir nizamname (yonet-
melik) ¢ikarilmasi giindeme gelmis, ancak bu yonetmelik bir
tirlii gikarilmamistir. Yonetmeligin yoklugunda Danistay’in
verdigi bir miitalaa iizerine, gayrimiislim vakiflan heniiz
miilhak vakiflar kapsamindayken gikarilan bir yénetmelige
tabi tutulmus, bir¢ok uygulama agisindan miilhak vakif
muamelesi gormiislerdir. Bunun sonucunda, kilise, okul ve
hastane gibi hayratlarinda belirli bir miktari asan tamiratlar
icin gereken izinlerin uzun siire verilmemesi, tasarruflarinda
kalan sinirli sayidaki tasinmazdan elde ettikleri gelirlerin
Vakiflar Bankasi’nda bloke edilmesi ve avukat tutmak igin
miilkleriyle ilgili davalarda genellikle karsi karsiya geldikleri
Vakiflar Genel Miidiirliigii’niin izninin sart kosulmasi gibi so-
runlarla da bas etmek zorunda kalmiglardir.+

AVRUPA BiRLIiGi UYUM SURECI

1974 Yargitay Hukuk Genel Kurulu kararindan sonra
gayrimiislim vakiflarina yonelik giderek artan hak ihlalleri,
Tiirkiye’nin 1999 Helsinki Zirvesi’nde Avrupa Birligi liyeligine
resmen aday ilan edilmesinin ardindan girisilen hukuk re-
formlariyla birlikte bir 6lgiide telafi edilmeye ¢alisilmistir.'
Bu siirecte hukuki mevzuatta yapilan ilk degisiklik 3 Agus-
tos 2002 tarihli ve 4771 sayili ‘Cesitli Kanunlarda Degisiklik
Yapilmasina Iliskin Kanun’ ile olmustur.*® Bu kanunun 4.
maddesiyle 2762 sayili Vakiflar Kanunu’nun 1. maddesine su
fikralar eklenmistir:

“Cemaat Vakiflar, vakfiyeleri olup olmadigina bakilmak-
sizin, Bakanlar Kurulunun izniyle dini, hayri, sosyal, egit-
sel, sihhi ve kiiltiirel alanlardaki ihtiyaglarini karsilamak
lizere taginmaz mal edinebilirler ve tasinmaz mallari lize-
rinde tasarrufta bulunabilirler.

Bu vakiflarin dini, hayri, sosyal, egitsel, sihhi ve kiiltirel
alanlardaki ihtiyaglarini karsilamak lizere, her ne surette
olursa olsun, tasarruflari altinda bulundugu, vergi kayitla-
r1, kira sozlesmeleri ve diger belgelerle belirlenen tasinmaz
mallar, bu Kanunun yiiriirliige girdigi tarihten itibaren alti
ay icinde basvurulmasi halinde vakif adina tescil olunur.
Cemaat vakiflari adina bagislanan veya vasiyet olunan ta-
sinmaz mallar da bu madde hiikiimlerine tabidir.”

Bu diizenlemenin “vakfiyeleri olup olmadigina bakil-
maksizin” ibaresiyle 1936 Beyannamesi uygulamasini ber-
taraf etmesi olumlu bir gelismedir. Ancak gayrimiislim va-
kiflarinin tasinmaz mal edinebilme ve bu mallar iizerinde
tasarrufta bulunabilme hakkinin kullanimini Bakanlar Ku-
rulu gibi zor ulasilan, giindemi siirekli yogun bir kurumun
iznine baglamasi, biitiinliyle hukuk disi bir uygulamayla
gasp edilmis bir hakkin bu kez kanuni diizeyde sinirlanma-
st anlamina gelmektedir. Medeni Kanun’a gore kurulan va-
kiflarin miilk edinmeleri ve bu miilkler iizerinde tasarrufta
bulunmalari icin Vakiflar Genel Miidiirliigii tarafindan be-
lirli bir donem igin verilen ve yenilenebilen basit bir yetki
belgesi yeterli olurken, gayrimiislim vakiflarinin s6z konusu
izni Bakanlar Kurulu gibi ¢cok daha iist diizeydeki bir kurum-
dan almasinin ongoriilmesi, Lozan Antlagmasi’nin yani sira
1982 Anayasasr’nin 10. maddesi ve Avrupa Insan Haklari
Sozlesmesi’nin 14. maddesinde diizenlenen kanun oniinde
esitlik ilkesine aykirdir. Oran’a gore, 4771 sayili kanunun
hazirlik ¢alismalar sirasinda Miisliiman olmayan azinlikla-
ri yabanci olarak algilayan zihniyet, s6z konusu iznin polis
ve istihbarat orgiitlerinin bagl oldugu Icisleri Bakanligi ve
konunun 6znesinin yabancilar oldugunu ima edecek bigcimde
Disisleri Bakanligr tarafindan verilmesi icin cok ugrasmistir.
Ancak bu cabalar Insan Haklarindan Sorumlu Devlet Bakani
Nejat Arseven, Avrupa Birligi Genel Sekreterligi ve Disisleri
Bakanligi'nin girisimleri sonucunda engellenmigtir+® Bun-
larin disinda, daha 6nce acilan davalarla kamu kurum ve
kuruluslan tarafindan el konan miilklerle ilgili herhangi bir
¢ozlim 6ngérmemesi, 4771 sayili kanunun siiphesiz en biiyiik
eksikligi olarak 6ne gtkmaktadir.™

4771 sayili kanunun uygulanmasina iliskin 4 Ekim 2002
tarihinde Resmi Gazete’de yayimlanan Yonetmelik™ ise
gayrimiislim vakiflarina taginmaz mal edinebilmeleri ve bu
mallar iizerinde tasarrufta bulunabilmeleriigin cok agir sart-
lar getirmis, 4771 sayili kanunun yoklugunda bile yapilabi-
len bazi islemleri daha da zorlastirmistir.’>> Yonetmeligin 5.
maddesi, tescil basvurusu icin vakiflardan ¢ok sayida belge
talep etmektedir.s3 6. madde ise bagvurulari incelemek iize-
re Vakiflar Bolge Mudiirliigli baskanliginda olusturulacak
komisyona, tescili igin bagvurulan miilkiin kullanilmak is-
tenen amaca uygunlugu ve vakfin bu miilke ihtiyaci olup
olmadigi gibi hususlari belirlemek (izere, bagvurularin Ba-
kanlar Kurulu’na kadar ulasmasina engel olabilecek ¢ok ge-
nis yetkiler tanimaktadir. Ayrica yonetmeligin uygulanmasi
9. madde ile ‘miitekabiliyet’ esasina baglanmaktadir. Bati
Trakya’daki Tirk azinliklara ait vakiflarla ilgili Yunanistan
tarafindan yapilan diizenlemelerle karsilikllik olusturma-
ya ¢alisan bu yaklasim, ¢agdas insan haklari ve vatandaslik
hukuku ilkelerine ters diismekte ve yine Miisliiman olma-
yan Tirkiye vatandaslarinin yabanci olarak goriilmeye de-
vam edildigini gostermektedir.™ Oran’in dedigi gibi, “Tiirk
devleti soydasi igin yurttasini rehin almaya kalkmaktadir.”s
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foreigners worked hard so that the necessary permission
would be granted by the Ministry of Interior, which is in
charge of the police and intelligence agencies, as well as the
Ministry of Foreign Affairs, in a way that would imply that
the subject of the matter are foreigners. However, these
efforts were blocked through the initiatives of State Minister
on Human Rights Nejat Arseven, The General Secretariat of
the European Union and the Ministry of Foreign Affairs.=
Additionally, the biggest flaw of Law no. 4771is the absence
of a solution proposal concerning properties that were
confiscated by public insitutions through court cases.™

The Regulation™ on the implementation of Law no. 4771
was published in the Official Gazette on 4 October 2002. The
regulation imposed severe requirements on the right of non-
Muslim foundations to acquire and generate income through
immovable properties. In fact, it has rendered more difficult
certain procedures that could be carried out in the absence of
Law no. 4771." Article 5 of the Regulation demands multiple
documents from the foundations as part of their registration
application.s Article 6, on the other hand grants an expansive
authority to a commission that would be established under
the District Directorate of Foundations, to determine whether
the property that is subject to the registration application is
suitable to the stated aim and whether the foundation needs
the property. The expansiveness of the authority is a potential
impediment to the applications reaching the Cabinet of
Ministers. Furthermore, with Article g9, the implementation
of the regulation is based on the principle of ‘reciprocity’. This
principle, which tries to generate mutuality with regards to
regulations of Greece concerning the foundations of Turkish
minorities in Western Thrace is in contradiction with the
contemporary principles of human rights and citizenship law.
It also demonstrates the persistence on perceiving Turkish
citizens as foreigners.” As articulated by Oran, “The Turkish
state is attempting to hold its citizen hostage for the benefit
of its kin.”®

The fourth European Union Accession Criteria package
known as the ‘Copenhagen Criteria’ was adopted on 2
January 2003, and included Law no. 4778,> which based the
immovable property acquisition of non-Muslim foundations
on the permission of the Directorate General of Foundations
rather than the Cabinet of Ministers. It may seem at first
that the change in the permission-granting authority from
the busy and difficult to access Cabinet of Ministers to the
Directorate General of Foundations could be a positive
development. However, with a new Regulation™ that was
publishedinthe Official Gazette on 24 January2003andwhich
revoked the 4 October 2002 regulation, it was decided that
unlike foundations that were established according to the
Civil Code, non-Muslim foundation’s application to acquire
and generate income through property would be concluded
“after the opinion of the relevant ministries, public offices

and institutions were consulted as necessary.” According to
Oran, the said public offices and institutions “are of course
once again the police and intelligence agencies.”® This
condition presents a method that is not included in the Law
on Foundations and thereby is in conflict with the superior
norm of the law, as well as the Constitution and the Treaty
of Lausanne.”s Article 5 of the new regulation repeats the
extremely difficult bureaucratic conditions demanded by the
old regulation in applications for acquiring and generating
income through properties. In addition to these, it grants an
impossibly short extension of 2 months for the acquisition
of missing documents in applications by the foundations
for title deed registrations. The “confidential” note dated 7
April 2003 sent to the relevant public offices by the National
Security Council through the Prime Minister’s office and
bearing the signature of National Security Council’s Chief
Deputy for the General Secretariat Lieutenant General Fethi
Tuncel reads as follows:

“While the 2 months granted for the Directorate Gene-
ral of Foundations to evaluate the applications is highly
limited, because it is hard to legally extend this period,
it has been decided that the Directorate General of Fo-
undations can use the period more effectively through
certain administrative procedures. It will be more app-
ropriate to conclude the applications after the opinions
of the ministerial office and institutions are consulted.”

That the National Security Council, responsible of the
country’s security, felt the need to present proposals to the
executive via confidential communications on the issue of
non-Muslim foundations registration applications openly
demonstrates that non-Muslim minorities in Turkey are still
seen as a matter of security. On the other hand, what the
particularadministrative procedures are and which ministerial
offices and institutions are implied remains a complete
mystery. Oran is of the opinion that the administrative
procedures are all kinds of implementations that will render
the applications inconclusive, whereas the offices and the
institutions are intelligence agencies and the Minorities
Auxiliary Commission.”® Another example of the resistance on
part of state institutions to limited improvements on minority
rights concerns the ‘Draft Law on Community Foundations’,
authored by Prof. Dr. Hiiseyin Hatemi at the request of the
contemporary Ministry of Foreign Affair’s Deputy European
Union General Secretary Ahmet Acet. The draft law was
submitted to the ministry but also a request was stated that
the Directorate General of Foundations ignore the text.

A relatively positive development was the extension
of the application period for 18 months with Law no 4928.
However, a comprehensive view of legislation changes
undertaken since 2002 within the framework of European
Union Accession Criteria demonstrates that the limited
property rights given to non-Muslim foundations with there
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2 Ocak 2003 tarihli ve “Kopenhag Paketi” olarak bili-
nen 4. Avrupa Birligi Uyum Paketi kapsaminda kabul edi-
len 4778 sayili kanun™® ile gayrimiislim vakiflarinin tasin-
maz mal edinmeleri Bakanlar Kurulu yerine Vakiflar Genel
Miidiirliigii’niin iznine baglanmistir. Izin yetkisinin Bakan-
lar Kurulu gibi ulasilmasi gii¢ ve is yiikii yogun bir kurumdan
alinarak Vakiflar Genel Miidiirliigii’ne verilmesi ilk bakista
olumlu bir degisiklik gibi goriinmekle birlikte, 24 Ocak 2003
tarihli Resmi Gazete’de yayimlanan ve 4 Ekim 2002 tarih-
li yonetmeligi yiirirliikten kaldiran yeni bir yonetmelikle™
Medeni Kanun’a gore kurulan vakiflardan farkli olarak gayri-
miislim vakiflarinin miilk edinme ve tasarruf etme basvuru-
larinin “gerektiginde ilgili bakanlik, kamu kurum ve kurulus-
larinin goriisii alinarak” karara baglanmasi ngoriilmiistiir.
Oran’a gore burada sozii edilen kurum ve kuruluslar “tabii
ki yine emniyet ve istihbarat kuruluslaridir.”>® Ayrica bu ko-
sul hem Vakiflar Kanunu’nda yer almayan bir usul 6ngorerek
st norm olan kanuna aykirn diismekte, hem de Anayasa ve
Lozan Antlasmasi’yla celismektedir.™® Yeni yonetmeligin 5.
Maddesi eski yonetmelikte yer alan miilk edinme ve tasar-
ruf etme basvurulari icin talep edilen son derece zahmetli
biirokratik sartlar yinelemektedir. Bunlarin yani sira yo-
netmelik vakiflara tescil basvurularina iliskin eksikliklerin
giderilmesi icin iki ay gibi ¢ok kisa bir ek siire tanimistir. Mil-
li Giivenlik Kurulu’nun Basbakanlik araciigiyla ilgili kamu
kurumlarina gonderdigi MGK Genel Sekreter Basyardimcisi

Korgeneral Fethi Tuncelimzali 7 Nisan 2003 tarihli bir “gizli”
yazida soyle denmektedir:

“Vakiflar Genel Miidiirliigii’niin miiracaatlari incelemesi
icin taninan 2 aylik siire son derece sinirli olmakla bir-
likte, bu siirenin yasal olarak uzatilmasi zor oldugu igin,

Vakiflar Genel Miidiirligi’niin bir takim idari uygulama-

larla siireyi daha verimli kullanabilecegi diisiiniilmiistiir.

Miiracaatlarin bakanlik kurum ve kuruluglarinin goriisle-

rinin alinmasi ve detayli olarak incelenmesi neticesinde

cevaplandirilmasi daha uygun olacaktir.”

Milli Giivenlik Kurulu gibi iilkenin gilivenligini saglamakla
gorevli bir kurumun, gayrimiislim vakiflarinin tescil basvu-
rulan gibi bir konuda gizli yazi yoluyla yiiriitmeye 6nerilerde
bulunma ihtiyaci hissetmesi, Tiirkiye’de Miisliiman olmayan
azinliklarin bir giivenlik meselesi olarak algilandigini agik¢a
ortaya koymaktadir. Ote yandan, birtakim idari uygulamala-
rin ve bakanlik kurum ve kuruluslarinin hangileri oldugu basli
basina bir muammadir. Oran, bu idari uygulamalarin basvuru-
lar sonugsuz birakacak her tiirlii islem, kurum ve kuruluslarin
ise yine istihbarat orgiitleri ve Azinlik Tali Komisyonu™° oldu-
gu goriisiindedir.” Devlet kurumlarinin azinlik haklar konu-
sundaki sinirli diizeydeki iyilestirme ¢abalarina direnisine bir
diger ornek, Prof. Dr. Hiiseyin Hatemi’nin, donemin Disisleri
Bakanligi Avrupa Birligi Genel Sekreter Yardimcisi Ahmet
Acet’in istegi iizerine kaleme aldigi ‘Cemaat Vakiflarina Iliskin
Kanun Tasaris’nin bakanliga sunulmus olsa da Vakiflar Genel
Miidiirliigii tarafindan dikkate alinmamasinin istenmesidir.

4928 sayili kanun ile bagvurular igin taninan siirenin 18
ay siireyle uzatilmasi nispeten olumlu bir gelisme olmustur.
Avrupa Birligi uyum siireci gercevesinde 2002 yilindan beri
mevzuatta yapilan degisikliklere bakildiginda, genel olarak
kanunlarla gayrimiislim vakiflarina verilen sinirli diizeydeki
miilkiyet haklarinin uygulama alaninin, ¢ikarilan yonetme-
liklerle iyice daraltildigi goriilmektedir.

Gerek yiiriitmeye bagli idari kurumlarda, gerek yargida
onyillardan beri hakim olan ve hak ihlallerinin ardinda yatan
ayrimci ve statiikocu zihniyet, vakiflarin ugradiklar kayiplan
etkin bir bicimde telafi etmelerine engel olmustur. Vakiflar
Genel Mudirliigii’nden elde edilen Kasim 2003 tarihli verile-
re gore ilk asamada yapilan toplam 1532 iade bagvurusunun
622’siilk sahibinin kimliginden, 910°u da bilgi ve belge eksik-
liginden olmak iizere hepsi reddedilmistir. Ikinci basvurular
sonundaise 242 adet miilk vakiflar adina tescil edilmistir. Bu
toplam basvurularin yalnizca +»15,79’una tekabiil etmekte-
dir. Mayis 2004’e kadar tescili kabul edilen miilk sayisi ise
286’ya, yani yapilan basvurularin ancak %18,66’sina ulasa-
bilmistir. 4771, 4778 ve 4928 sayili kanunlar uyarinca yapi-
lan basvurular genellikle ii¢ tiir miilkiyet sorunu iizerinde
yogunlasmistir. Bunlardan birincisi ‘malik’ hanesi bos olan
miilklerin vakif adina tescili i¢in yapilan basvurulari kapsa-
maktadir. Ikinci tiir sorunlar, tapuya vakiflarin eski unvan ya
da isimleriyle kayitli oldugundan tapu sicil miidiirliiklerinde
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laws authority significantly restricled in practice through
the adopted regulations.

The administrative institutions of the executive authority
as well as the discriminatory and pro-status quo mentality
dominating the judiciary for decades have prevented an ef-
fective amelioration of rights violations experienced by the
foundations. According to data obtained by the Directorate
General of Foundations and dated November 2003, of the ini-
tial 1532 applications for return submitted in the first stage,
all were rejected — 622 due to the identity of the first owner,
and 910 due to lack of information and documents. At the
end of the second round of applications, only 242 properties
were registered under the names of foundations, which ma-
kes up only 15,79 percent of all applications. Until May 2004,
the number of properties accepted for registration reached
only 286, that is 18,66 percent of all applications. In line with
laws 4771, 4778 and 4928, the applications were focused for
the most part on three kinds of property problems. The first
one comprises applications concerning the registration in the
foundation’s name of properties with no information in the
‘ownership’ section. The second category concerns applica-
tions for corrections to the ownership section of properties
which cannot be subjected to any procedures at offices of
title deed registration because they are registered under for-
mer titles or names. The third category concerns applications
for properties that are in the possession of foundations, but
that are registered under other persons’ names or the names
of public legal personalities and for the registration of these
properties in the names of the foundations.®

ARE THE PROPERTIES BEING RETURNED?

Laws no. 4771, 4778 and 4928 lack regulations on the
return of, or compensation for confiscated properties, which
constitutes the main problem of non-Muslim foundations. The
insufficiency of legalamendments made within the scope of the
European Union Accession Process reforms and the difficulties
experienced in implementation resulted in a significant
increaseinapplicationstothe European Court of HumanRights
during this period by non-Muslim foundations. As a result
and also with the impact of criticisms made by the European
Union, in 2004 the government began working on a new law
that would regulate all foundations, unlike the previous three
laws. However, the lack of sufficient determination on the
part of the government towards the amelioration of existing
problems and flaws; as well as the oppositional approach of
both the CHP and the MHP that upheld the pro-status quo
and discriminatory mentality that lay at the roots of the non-
Muslim foundations’ problems resulted in the draft law to wait
in line on the parliament’s agenda for a long time, and it was
not adopted until November 2006.

The said Law no. 5555 on Foundations was sent back to
parliament by the then-president Ahmet Necdet Sezer after

he vetoed all nine articles concerning non-Muslim foundati-
ons. The reasons that Sezer provided in his veto of the artic-
les, which included new and significant regulations for non-
Muslim foundations despite all their flaws and problematic
aspects, reads as follows:

“...granting to community foundations that were
previously established new rights and privileges that will
enable them to acquire economic and political power,
despite a lack of change in their character, removing
these from the category of appendant foundations and
enabling them through regulations to take part in social
life as legal entities and as a new kind of foundation would
not be fit the Treaty of Lausanne, the Constitutional
principles that demonstrate the founding principles of
the Republic of Turkey, Article 10 of the Constitution that
prohibits privileges and also national interests and the
public good.”s

The regulations that Sezer interprets as the granting of
new rights and privileges areinfact the limited and conditional
reconstitution of the very rights foreseen in the Treaty
of Lausanne and the prohibition on discrimination in the
Constitution, which were violated for decades. The concern he
expresses towards the acquisition of economic and political
power by non-Muslim foundations demonstrates that even
in the highest echelons of the state, non-Muslim minorities
are still perceived as an element of threat. A similar mentality
manifested itself in some members of the parlament of the
opposition parties as the draft law was being discussed in
the parliament. In particular, MPs of the Republican People’s
Party (CHP) defended that the draft law meant a return
to the Sévres Treaty and that it provided a “paradise of
foundations” for “foreigners™ in Turkey. The then-leader of
the party, Deniz Baykal, defended in a similar view to Sezer
that Lausanne and the principle of constitutional equality
were being violated. Baykal further claimed that the draft law
was in violation of the principle of “reciprocity,” which had
been used in a completely unlawful interpretation to justify
mutual violations of rights by Turkey and Greece regarding
minorities. This interpretation, violating international legal
norms and universal human rights principles arises out of a
complete misreading of Article 45 of the Treaty of Lausanne
which states that the rights granted to non-Muslim minorities
in Turkey will be granted to the Muslim minority in Greece as
a mutual responsibility. ™

Law no. 5737 on Foundations entered into force in
February 2008, after President Abdullah Giil who replaced
Ahmet Necdet Sezer in August 2007, approved the draft law
without any changes to the articles vetoed by Sezer. At this
stage, the law met once again with the opposition of the
CHP and the MHP, however the application made to the
Constitutional Court by these parties for the annulment of
the law was rejected by the Court in Jule 2070.
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haklarinda herhangi bir islem yapilamayan miilklerin malik
hanesinin diizeltilmesi igin gergeklestirilen basvurulara ilis-
kindir. Uciincii olarak ise, vakfin tasarrufunda bulunmasina
karsin, nam-1 miistear olarak ya da kamu tiizel kisileri adina
tapuya kaydedilmis miilklerin, vakiflar adina tescili igin yapi-
lan basvurular 6n plana ¢tkmaktadir.™

MULKLER iADE Mi EDILIYOR?

4771, 4778 ve 4928 sayili kanunlarda, gayrimiislim vakifla-
rinin baslica sorunu olan el konan miilklerin iade ya da tazmin
edilmesiyle ilgili herhangi bir diizenleme yer almamistir. Av-
rupa Birligi uyum siireci kapsaminda yapilan hukuki reform-
larin yetersiz kalmasi ve uygulamada yasanan zorluklar nede-
niyle talepleri karsilanmayan gayrimiislim vakiflar tarafindan
AIHM’e yapilan basvurularin sayisinda bu dsnemde gézle go-
riiliir bir artis olmustur. Bunun lizerine ve Avrupa Birligi’nden
gelen yogun elestirilerin de etkisiyle hiikiimet, 2004 yilinda,
daha 6nce gikarlan ¢ kanundan farkli olarak biitiin vakiflari
diizenleyecek yeni bir yasa icin hazirlik ¢alismalarina basla-
mistir. Ancak, gerek hiikiimetin mevcut sorun ve eksikliklerin
giderilmesi igin yeterince kararlilk gostermemesi, gerekse
CHP ve MHP’nin gayrimiislim vakiflarinin sorunlarinin teme-
linde yatan statiikocu ve ayrimci zihniyete sahip ¢ikan muha-
lefet anlayisi nedeniyle uzun siire meclis giindeminde kalan
yasa tasarisi, Kasim 2006’ya kadar kabul edilememistir.

S6z konusu 5555 sayili Vakiflar Kanunu tasarisi, donemin
cumhurbaskani Ahmet Necdet Sezer tarafindan, hepsi gay-
rimislim vakiflariniilgilendiren dokuz maddesi veto edilerek
meclise geri gonderilmistir. Biitiin eksiklikleri ve sorunlarina
karsin gayrimiislim vakiflar agisindan yeni ve 6nemli sayi-
labilecek diizenlemeler iceren bu maddeleri veto etmesinin
temel gerekgesini Sezer su sekilde ifade etmistir:

“...eskiden kurulmus cemaat vakiflarina, bu niteliklerini
degistirmemelerine karsin, ekonomik ve siyasal gii¢ elde
edecekleri bicimde yeni haklar ve ayricaliklar taninmasini
ve bunlarin miilhak vakif statiisiinden ¢ikarlarak yeni bir
vakif tiirii biciminde yasayan hukuksal varliklar olarak sos-
yal yasama katilmalarini saglayacak diizenlemeleri, Lozan
Antlasmasr’yla, Tiirkiye Cumhuriyeti’nin kurulus ilkelerinin
ortaya kondugu anayasal ilkelerle, mevcut hukuk sistemiy-
le, Anayasa’nin ayricaliklan yasaklayan 10. maddesiyle ve
ayrica ulusal gikarlarla ve kamu yararlariyla bagdastirmak
olanakli degildir.” ™3

Sezer'in gerekcede cemaat vakiflarina yeni hak ve
ayricaliklar tanminmasi olarak yorumladigi diizenlemeler
aslinda on yillardir ihlal edilen ve tam da Lozan Antlasmasi ve
anayasadaki ayrimcilik yasaginin 6ngordiigii haklarin, sinirlive
kosullu bir bicimde tesis edilmesinden ibarettir. Gayrimiislim
vakiflarinin ekonomik ve siyasal gii¢ elde edeceklerinden
duydugu kaygi ise, Miisliiman olmayan azinliklarin devletin
en ust kademelerinde bile hald ig glivenlik agisindan bir tehdit
unsuru olarak algilandiklarini gostermektedir. Benzer bir

zihniyet, tasarn TBMM’de tartisma asamasindayken muhalefet
partilerine liye bazi milletvekillerinin yaptiklar konusmalarda
da kendini gostermistir. Ozellikle CHP’li milletvekilleri bu
yasa tasarisinin Sevr Antlasmasi’na doniis anlamina geldigini
ve “yabancilara” Tirkiye’de “vakif cenneti” sunuldugunu
savunmus, CHP lideri Deniz Baykal da Sezer’in goriisiine
benzer bir bicimde Lozan’in ve anayasal esitlik ilkesinin ihlal
edildigini one siirmiistiir. Baykal ayrica tasarinin, yillardir
biitiiniiyle hukuk disi bir yorumla Tiirkiye ile Yunanistan
tarafindan azinliklara yonelik karsilikli hak ihlallerini hakl
gostermek icin kullamlan ‘miitekabiliyet’ ilkesine aykiri
oldugunu iddia etmistir. Uluslararasi antlasmalar hukuku ve
evrensel insan haklar ilkelerine aykir olan bu yorum, Lozan
Antlagsmasi’nin Tiirkiye’de Miisliiman olmayan azinliklara
taninan haklarin karsilikli yiikiimliliik olarak Yunanistan’daki
Miisliiman azinliga da taninacagini ifade eden 45. maddesinin
tamamen ters okunmasindan kaynaklanmaktadir.’®

5737 sayili Vakiflar Kanunu Agustos 2007°de Ahmet Nec-
det Sezer’in yerine cumhurbaskanligi gorevine gelen Abdul-
lah Giil’iin tasariyi Sezer’in veto ettigi maddelerde herhan-
gi bir degisiklik yapmadan onaylamasiyla Subat 2008’de
yiiriirlige girmistir. Yasa bu asamada bir kez daha CHP ve
MHP’nin muhalefetiyle karsilasmis, ancak bu partilerin ya-
sanin iptali icin yaptiklari bagvuru Haziran 2010’da Anayasa
Mahkemesi tarafindan reddedilmistir.

5737 sayili Vakiflar Kanunu, cemaat vakiflarina, mal edin-
me, mallar tizerinde her tiirlii tasarrufta bulunma, belirli du-
rum ve sartlarda sonradan edindikleri mal ve haklan daha
yararli olanlarnyla degistirme veya paraya gevirme (Madde
12); hayrat olarak kullanmadiklar tasinmazlarn ayni cema-
ate ait baska bir vakfa tahsis etme veya akara doniistiirme
(Madde 16); VGM’ye bildirimde bulunmak kaydiyla yurt igi
ve digindaki kurum ve kuruluslardan ayni ve nakdi bagis ve
yardim alma (Madde 25); ve yine VGM’ye bildirimde buluna-
rak iktisadi isletme ve sirket kurma (Madde 26) hakki tani-
maktadir. Kanunun getirdigi en 6nemli yenilik ise, cemaat
vakiflarinin el konan miilklerinin, yalnizca bir kisminin ve
belirli kosullarda da olsa, iadesini ilk kez yasal diizenleme-
ler kapsamina almasidir (Gegici Madde 7). Gegici Madde 7 su
sekilde diizenlenmistir:

“Cemaat vakiflarinin;

a) 1936 Beyannamelerinde kayitli olup, halen tasarruf-
larinda bulunan nam-1 miistear veya nam-1 mevhumlar
adina tapuda kayitli olan tasinmazlar;

b) 1936 Beyannamesi’nden sonra cemaat vakiflan ta-
rafindan satin alinmis veya cemaat vakiflarina vasiyet
edildigi veya bagislandigi halde, mal edinememe gerek-
cesiyle halen Hazine veya Genel Miidiirliik ya da vasiyet
edenler veya bagislayanlar adina tapuda kayitli olan ta-
sinmazlar;

tapu kayitlarindaki hak ve miikellefiyetleri ile birlikte bu
Kanunun yiriirliige girdigi tarihten itibaren on sekiz ay
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Law no. 5737 on Foundations gives non-Muslim founda-
tions the following rights acquiring property; using the ac-
quired property as they wish; under certain conditions and
situations, changing the acquired property and rights with
more beneficial ones or converting them into money (Artic-
le 12); transferring the immovable properties that they do
not use as hayrats [charitable properties such as schools,
churches, cemeteries] to another foundation of the same
community or converting these properties into akars [real
estate properties generating income] (Article 16); collecting
cash and in-kind donations and aid from domestic and inter-
national institutions with the knowledge of the Directorate
General of Foundations (Article 25); and once again after no-
tifying the Directorate General of Foundations establishing
economic enterprises and companies (Article 26). The most
important change brought about by the law is that confis-
cated properties of the foundations and are included within
the scope of the legal regulations for the first time although
not all, and under certain conditions. (Provisional Article 7)
The Provisional Article 7 is as follows:

“The below properties of the community foundations
will be registered under their name by the relevant title
deed offices if an application is made with the rights and
exemptions in the title deed registrations, and within 18
months of the entry into force of this Law, and after the
positive decision of the Parliament;

a) Immovables that are recorded in the 1936 declarati-
ons, still in the possession of the foundations, and regis-
tered under other persons’ or deceased persons’ names
in the title deed;

b) Immovables that were purchased by, donated or be-

queathed to the foundations after the 1936 Declaration,

but that are registered under the name of the Treasury,

Directorate General or the donors or bequeathors in the

title deed due to the reasoning of inability to acquire pro-

perty.”

However, certain vague expressions in the regulation
came to the fore as elements that complicated the pro-
cess of returns. The phrase “still in their possession” in
paragraph a of the Article formed an important contra-
diction. Kurban and Hatemi explain this contradiction as
follows:

“In a law claimed to be adopted to enable the ‘return’
of confiscated properties, the condition that the property
to be returned be “in the possession” of the foundation
demanding the return contradicts the essence of the
concept of ‘return.” No real or legal personality would
demand the return of a property in their possession; in
other words a property that is confiscated and for which
a return demand is made is not in the possession of the
demanding party.”°

Accordingly, it was impossible that immovable properties
that were present in the 1936 declarations as registered
under other or deceased persons’ names and that were
subsequently confiscated be in the possession of these
foundations by the date of the law’s adoption. As these
immovable assets had been taken from the foundations
and transferred to the state, their possession had also been
turned over to the state. Therefore, Paragraph a did not
make the return of any of the said immovable assets possible
whereas the amelioration of the losses incurred by the
foundations required the return of properties that were still
in the possession of state institutions and the payment of
compensation by the state to the foundations for properties
that were handed over to third parties.

Paragraph ‘b’ of the same article also had the potential
to narrow the scope of the returns. While the properties of
non-Muslim foundations were confiscated as a result of
many reasonings or methods, the return included only a
part of the properties that these foundations acquired after
1936 through purchase, donations or bequeathals, but which
were confiscated in line with the 1974 decision of the General
Legal Council of the Court of Appeals and registered under
the Treasury, Directorate General of Foundations, donors or
the owners of the wills. However, the stories of confiscation
were multiple and paragraph b of the article did not bring
forth a regulation that would make the return of all these
properties possible.”

A regulation published by the Directorate General of
Foundations on 13 May 2008 on the implementation of
Provisional Article 8 lists the documents that are required
for registration applications to be made by non-Muslim
foundations. Like the regulations pertaining to the
implementation of the other three laws published since
2002, and in consideration of the time that lapsed between
the confiscation of the properties to the publication of the
regulation, this regulation also asked for multiple documents
that were almost impossible to submit. The implementation
stands out as extremely unfair, and in total disregard of the
fundamental principles of law when one considers that the
processof returnbeganwith the state’sinitiative, thatallofthe
said documents are in possession of various state institutions,
and still the burden of proof was on the foundations rather
than the state.” According to the information provided by the
Directorate General of Foundations, out of 1410 registration
applications made within the framework of the Provisional
Article 7 of Law no. 5737, 181 received positive responses,
347 were negatively concluded and 890 were rejected on
the grounds of lacking the necessary documents.” That the
applications rejected on grounds of insufficient documents
comprise almost 65 percent of the total applications is
undoubtedly a result of the said unjust and arbitrary practice
more than anything else.

7
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icinde miiracaat edilmesi halinde, Meclisin olumlu ka-
rarindan sonra, ilgili tapu sicil miidiirliiklerince cemaat
vakiflari adina tescilleri yapilir.”

Ancak bu diizenlemede yer verilen bazi belirsiz ifadeler,
iade siirecini zorlastiran unsurlar olarak 6ne gikiyordu. Mad-
denin ‘a’ bendinde yer alan “halen tasarruflarinda bulunan®
ifadesi basli basina bir geliskiye sebep oluyordu. Kurban ve
Hatemi bu geliskiyi soyle agiklamaktadirlar:

“El konulan mallarin ‘iadesi’ni saglamak amaciyla dii-
zenlendigi One siiriilen bir yasada, iade edilecek malin
iadeyi talep eden vakfin “tasarrufunda bulunmasi”ni
sart kosmak, ‘iade’ kavraminin 6ziine ters diismektedir.
Herhangi bir gergek veya tiizel sahis, kendi tasarrufunda
bulunan bir malin iadesini talep etmez; bir baska deyisle,
elinden alinan bir malin iadesi talep edilen bir mal, zaten
bu talebi yapan sahsin tasarrufunda degildir.”"*

Buna gore, cemaat vakiflarinin 1936 beyannamelerinde
nam-1 miistear veya nam-1 mevhumlar adina kayith oldugu
halde, bu tarihten sonra el konan tasinmazlarinin, kanunun
gikarnldigr tarih itibariyle bu vakiflarin tasarruflarinda olmasi
miimkiin degildi. Bu tasinmazlar, vakiflarin ellerinden alinarak
devlete devredildiginden, tasarruflan da vakiflardan gikarak
devlete gegmisti. Dolayisiyla ‘a’ bendi, s6z konusu taginmaz-
larin herhangi birinin iadesini miimkiin kilmamaktaydi. Oysa
vakiflarin ugradigr kayiplarin telafi edilebilmesi igin, bu durum-
daki taginmazlardan halen devlet kurumlarinin elinde olanla-
rin iade edilmesi, tglincii sahislarin eline gegmis olanlar igin de
devlet tarafindan vakiflara tazminat 6denmesi gerekirdi.

Ayni maddenin ‘b’ bendi de yine belirsizligiyle, ongoriilen
iadelerin kapsamini daraltma potansiyelini barindiriyordu.
Cemaat vakiflarinin miilklerine birgok farkli gerekce ya da
usulle el konmusken, bu madde vakiflarin yalnizca 1936°dan
sonra satin alma, vasiyet ya da bagis yoluyla edindikleri, an-
cak 1974 tarihli Yargitay Hukuk Genel Kurulu karari uyarinca
elkonarak Hazine, Vakiflar Genel Miidiirliigii, vasiyet edenler
ya da bagislayanlar adina kaydedilmis bulunan miilklerinin
bir kisminin iadesini 6ngoriiyordu. Oysa el koyma hikayeleri
¢ok gesitliydi ve maddenin ‘b’ bendi de biitiin bu miilklerin
iadesini miimkiin kilacak bir diizenleme getirmiyordu.™®

Gegici Madde 7’nin uygulanmasi hakkinda 13 Mayis 2008
tarihindeVakiflarGenelMidiirligiitarafindanyayimlananbir
genelge, cemaat vakiflarinin bu madde uyarinca yapacaklari
tescil basvurulan igin gereken belgeleri siralamistir. Bu
genelge de 2002 yilindan itibaren gikarilan diger iic kanunun
uygulamasina iliskin yonetmelikler gibi vakiflardan,
miilklerine el kondugu donemden genelgenin yayimlandigi
tarihe kadar gecen siire géz oniinde bulunduruldugunda,
ibraz etmeleri neredeyse imkansiz olan bircok belge talep
etmistir. Iade siirecinin devletin inisiyatifiyle baslatildig ve
s6z konusu belgelerin hepsinin gesitli devlet kurumlarinda
bulundugu disiiniildigiinde, ispat ve belge vyiikiiniin
devlet yerine cemaat vakiflarinda olmasi, hukukun temel

ilkelerini hice sayan, son derece haksiz bir uygulama olarak
one ¢ikmaktadir.® Vakiflar Genel Midirligii’niin verdigi
bilgilere gore, 5737 sayili kanunun gecici 7. maddesi uyarinca,
tiim azinlik vakiflari icin yapilan 1410 tescil basvurusundan
187’ine olumlu, 347’sine olumsuz cevap verilmis, 890 basvuru
da vyeterli belge olmadigi gerekgesiyle reddedilmigtir.™®
Belge yetersizligi nedeniyle reddedilen basvurularin toplam
basvurularin neredeyse %465’ini olusturmasi, kuskusuz her
seyden ¢ok biirokrasinin yukarida bahsedilen haksiz ve keyfi
uygulamalarinin bir sonucudur.

TAMAM M|, DEVAM MI?

Cemaat vakiflarinin kayiplarinin telafisi agisindan hig de
tatmin edici olmayan bu tablo, 27 Agustos 2011°de yiiriirlige
giren 651sayili kanun hiikmiinde kararnamenin™ 17. madde-
sive bu kararnameden iki ay sonra yayimlanan bir uygulama
yonetmeligiyle bir nebze olsun iyilestirilmeye ¢alisilmistir.
Ancak, ihlal edilen miilkiyet haklarinin yine kismen ve sinirli
bir bicimde geri verilmeye ¢alisilmasi nedeniyle, bu diizen-
lemeler de vakiflarin miilkiyet sorunlarina kdkten bir ¢éziim
getirmedi. Kanun hiikmiinde kararnamenin 17. maddesi su
sekilde diizenlenmistir:

“5737 sayili kanuna asagidaki gegici madde eklenmistir.
GECICI MADDE 11 - Cemaat vakiflarinin;

a) 1936 Beyannamesi’nde kayitli olup malik hanesi agik
olan taginmazlar,

b) 1936 Beyannamesinde kayitli olup kamulastirma, sa-
tis ve trampa disindaki nedenlerle Hazine, Vakiflar Genel
Midiirliigii, belediye ve il 6zel idaresi adina kayitli tagin-
mazlari,

c) 1936 Beyannamesi’nde kayitli olup kamu kurumlan
adina tescilli olan mezarliklari ve gesmeleri,

tapu kayitlarindaki hak ve miikellefiyetleri ile birlikte
bu maddenin yiiriirlige girdigi tarihten itibaren oniki ay
icinde miiracaat edilmesi halinde, Meclisin olumlu kara-
rindan sonra, ilgili tapu sicil miidiirliiklerince cemaat va-
kiflar adina tescil edilir.

Cemaat vakiflar tarafindan satin alinmis veya cemaat va-
kiflarina vasiyet edildigi veya bagislandigi halde, mal edi-
nememe gerekcesiyle Hazine veya Genel Miidiirliik adina
tapuda kayit edilen taginmazlardan iigiincii sahislar adina
kayitli olanlarin Maliye Bakanliginca tespit edilen rayig de-
geri Hazine veya Genel Miidiirliik tarafindan ddenir.

Bu maddenin uygulanmasina iligkin usul ve esaslar yo-
netmelikle diizenlenir.”

Kararnamede, miilklerin iadesinin 1936 Beyannamesi’nde
yer alan tasinmazlarla sinirli tutulmasi, bircok miilkiin iade
siirecinin disinda kalmasi anlamina gelmektedir. Kararna-
me, bu beyannamede yer alan ancak daha sonra el konan
miilklerin de yalnizca bir kismi igin iade olanagi saglamak-
tadir. Avukat Setrak Davuthan, 1936 Beyannamesi’nde yer
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ISTHISIT, OR IS THERE MORE TO COME?

An attempt was made to slightly improve this far from
satisfactory picture with Decree Law no. 65174 that entered
into force on 27 August 2011 and a regulation for its imple-
mentations that entered into force two months after the
decree. However, because the attempt was made to return
the violated property rights partially and in a limited man-
ner, these regulations did not bring a fundamental solution
to the ownership problems of the foundations either. Article
17 of the decree law reads as follows:

“The following provisional article has been added to the
Law no. 5737.

PROVISIONAL ARTICLE 11 — The following properties of
the community foundations will be registered under their
own names by the title deed registries, in accordance
with the already existing rights and exemptions, if they
apply within 12 months of the entry into force of this law,
and after a positive decision of the Parliament:

a) Theimmovable properties that are included in the 1936
Declaration, and for which the ownership section is not
filled out,

b) Immovable properties that are included in the 1936
Declaration but are registered under the names of the
Treasury, Directorate General of Foundations, municipa-
lities or special provincial administrations due to reasons
other than nationalization, sale or exchange,

c) Cemeteries and fountains that are included in the 1936
Declaration, but are registered under the names of public
institutions.

For the immovable assets that were purchased by the
foundations, bequeathed or donated to them but that
wereregisteredtothe Treasury orthe Directorate General
in the grounds that they could not acquire property, and
which were then registered under third parties’ names,
the market value will be determined by the Ministry of
Finance to be paid to the foundations by the Treasury or
the Directorate General.

The method and principles concerning the implementation
of this article are to be determined with the Regulation.”

The decree limits itself to the return ofimmovable assets
included in the 1936 Declaration, which leaves multiple pro-
perties outside the scope of the return process. The decree
also makes return possible for only some of the properties
that were initially in the declaration and were later confisca-
ted. Davuthan has grouped the properties that were in the
1936 Declaration, and yet outside the scope of the decree in
afew categories.” These are:

Immovable assets that were once registered under de-
ceased or other persons’ names, but that left the pos-
session of non-Muslim foundations as these foundations
were declared defunct and fell under the administration

and representation of the Directorate General of Foun-
dations (i.e. Ayasofya-1 Kebir Foundation),

Immovables that continue to be registered under other
or deceased persons’ names in the title deed,

Immovables that were registered under the Treasury’s
name during the cadastre and were transferred to third
persons and

Immovables that used to be registered under other or
deceased persons’ names, when it was determined that
the said persons were lost or fugitives, the properties
were confiscated by the Treasury and transferred to third
persons

The following are the other problems and inadequacies
associated with the regulation:

a) It foresees the return of immovable properties that
are registered in the 1936 Declarations and for which the
ownership data has not been filled out through Paragraph a
of the provisional article 11. However, most of the immovable
assets of this kind have previously been registered under the
names of the foundations within the framework of European
Union Accession Process. Therefore, the number of such
properties is very small, especially in the case of Armenian
foundations. Therefore, paragraph a has not brought an
important change or improvement in practice, at least with
regard to the Armenian foundations.

b) Paragraph b of provisional article 11 leaves expropriated
properties outside the scope of returns. Since properties be-
longing to non-Muslim foundations were often expropriated
without compensation, or with the payment of a symbolic
value, this is an important problem. Davuthan points out
that foundations can submit applications regarding unlawful
expropriations.””

c) The compensation that will be paid out to non-Muslim
foundations is regulated by the second paragraph of section
¢, provisional article 11. It comprises only the immovable
assets that were directly transferred to the Treasury or
the Directorate General of Foundations, and then to third
parties with a court decision and based on the grounds that
the foundation could not acquire property. In many court
cases filed by the Treasury or the Directorate General of
Foundations, the demand was made for the cancellation of
the title deed registration that was under the foundation’s
name and for its registration under the name of the old owner.
In most cases, the court decisions were made to that effect.
Since the old owners usually passed away without inheritors,
these immovable assets have been registered in the name of
the Treasury or the Directorate General of Foundations under
the title of final inheritors. Therefore, the decree does not
foresee compensation forimmovable assets:

Whose ownership was transferred to the former owners
by a court decision,
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aldigi halde kararnameyle iadesi ongoriilmeyen miilkleri bir-
kag grupta toplamistir.”” Davuthan’a gore,

Nam-1 miistear veya nam-1 mevhum isimler kullanilarak
tapuda kaydedilmis olmakla birlikte, bir noktada cema-
at vakiflarinin tasarruflarindan ¢ikarak Vakiflar Genel
Miidiirliigii’niin idare ve temsili altinda bulunan mazbut
vakiflar (Ayasofya-1 Kebir Vakfi gibi) adina tapu tescili ya-
pilan taginmazlar,

Tapuda halen nam-1 miistear veya nam-1 mevhum isim-
ler adina tescilli olarak kalan taginmazlar,

Kadastro sirasinda Hazine adina tescil edilip tiglincii sa-
hislara gegen tasinmazlar ve

Yine nam-1 miistear ve nam-1 mevhum isimler adina kayitl
iken o isimlerin yitik ve kagak olduklarindan bahisle Hazine
tarafindan el konarak iigiincii sahislara gecen taginmazla-
rin kararnameye gore iadesi miimkiin olamayacaktir.

Diizenlemedeki diger sorun ve eksiklikleri su basliklar al-
tinda incelemek miimkiindiir:

a) Gegici 11. maddenin ‘a’ bendi 1936 Beyannamesi’nde ka-
yitli olup malik hanesi agik olan tasinmazlarin iadesini
ongorse de, 6zellikle Ermeni cemaat vakiflarina ait oldu-
gu halde malik hanesi agik birakilmis taginmazlarin sayi-
sI, bu durumdaki tasinmazlarin biiyiik gogunlugu Avrupa
Birligi uyum siireci cergevesinde daha dnce kabul edilen
yasalarla vakiflar adina tescil edildigi igin, yok denecek
kadar azdir. Dolayisiyla ‘a’ bendi uygulamada en azindan
Ermeni cemaat vakiflari agisindan 6nemli bir yenilik ya da
iyilestirme getirmemistir.
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b) Gegici 1. maddenin ‘b’ bendinin kamulastirmalari iade siireci-
nin disinda birakmasi, cemaat vakiflarina ait miilklerin siklik-
la bedelsiz olarak ya da ciizi bir meblag karsiliginda kamulas-
tinldigi dikkate alindiginda, onemli bir sorundur. Davuthan,
vakiflarin yasaya uygun olarak yapilmayan kamulastirmalar
icin bagvuru yapmalar gerektigini dile getirmistir.72

c) Gegici 1. maddenin ‘¢’ bendinin 2. fikrasi ile cemaat va-
kiflarina 6denmesi 6ngoriilen tazminat, yalnizca mal edi-
nememe gerekgesiyle miilkiyeti cemaat vakfinin elinden
mahkeme karariyla ¢ikip dogrudan dogruya Hazine veya
Vakiflar Genel Mudurliigii’ne gegtikten sonra iigiincii kisi-
lere satilan taginmazlarn kapsamaktadir. VGM ve Hazine
tarafindan agilan bir¢ok davada, dava konusu tasinmaz-
larin cemaat vakfi adina olan tapu kaydinin iptali ve eski
sahipleri adina tescil edilmesi talep edilmis, mahkeme
tarafindan verilen kararlar da genellikle bu dogrultuda
olmustur. Eski sahipleri genellikle mirasgisiz 6lmiis oldu-
gundan, bu tasinmazlar nihai mirasgi sifatiyla Hazine ya
da Vakiflar Genel Mudiirliigii adina tescil edilmistir. Bu
durumda kararname, mahkeme kararlariyla,

Eski malik kaydi ihya edilen (miilkiyeti eski sahiplerine ge-
¢en) tasinmazlar,

Eski malik kaydi ihya edildikten sonra mirasgilarina kalip
tgtincii kigilere devredilen ya da satilan taginmazlar igin
tazminat 6denmesini ongérmemektedir.’”

Tuzla Cocuk Kampi ve Bomonti Mihitaryan Ilkokulu binasi
gibi, ugradigr haksizliklar daha 6nce kamuoyunun genis tepki-
sini geken birgok miilk i¢in herhangi bir tazminat verilmemis-
tir. Eski malik kaydi ihya edildikten sonra, kayit sahibinin ar-
dinda mirasgi birakmadan 6liimiiyle Hazine’ye ya da VGM’ye
gecen, daha sonra da iigiincii kisilere devredilen ya da satilan
tasinmazlarin tazmin edilip edilmeyecegi ise belirsizdir.”

Ayrica bu tasinmazlarin rayi¢ degerinin Maliye Ba-
kanligr’nca tespit edilecek olmasinin, gegmisteki uygulama-
lar dikkate alindiginda, tasinmazlarin gercek degerini yan-
sitmayacag aciktir. Rayi¢ degerlerinin 5737 sayili kanunun
diger maddelerinde bagimsiz uzmanlar tarafindan belirlen-
mesi ongoriiliirken, kararnamede Maliye Bakanligi memur-
larina birakilmis olmasi, Kararname adina bir gerilemeye
tekabiil etmektedir.

Bunlara ek olarak Kararname’de, tasinmazlarin yalnizca
rayi¢ bedeli lizerinden bir tazminat 6denmesinin ongoril-
mesi, ge¢mis donemlere iliskin kullanimlarnyla ilgili herhan-
gi bir hak iadesi ya da tazminatin s6z konusu olmamasi, bir
baska eksiklik olarak 6ne ¢ikmaktadir.

d) Kararname, mezarliklarin ve gesmelerin tescilini 1936
Beyannamesinde bulunma kosuluna baglamistir. Oysa
hayrat kapsaminda olan mezarlik ve g¢esmeler bazi
vakiflarca ‘mal’ kapsaminda degerlendirilmemis ve
1936 Beyannamesi’ne eklenmemistir. Bu da, s6z konusu
hayratin vakiflar adina tescil edilmemesi olasiligini
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Whose ownership was transferred to the former owners
by a court decision but which were then transferred to
third parties or sold.”

Therefore, compensation was not paid out for many pro-
perties, including the Tuzla Children’s Camp and the Bo-
monti Mihitaryan Primary School building, which received
extensive public attention as a result of the injustices they
had encountered. It is unclear whether compensation will
be paid for immovable assets that were first transferred to
their former owners, and were then transferred to the Trea-
sury or the DGF upon the death of their former owners, and
were then transferred or sold on to third parties.

In light of past practices, it is also clear that the market
value to be determined by the Ministry of Finance will not
reflect the real value of the immovable assets. Leaving the
determination of such value to the officials at the Ministry of
Finance is a regressive step brought by the decree in relation
to the Law no.5737, which states that the market value will
be determined by independent experts.

In addition, that the decree only foresees the payment
of compensation based on the market value of immovable
properties is another important flaw in the law, vis-a-vis the
lack of restitution of rights or payment of compensation due
to past inability to use the properties.

d) The decree has made the registration of cemeteries
and foundations conditional on their inclusion in the 1936
Declaration. However, as hayrats [charitable properties such
as schools, churches, cemeteries], cemeteries and fountains
were not evaluated as “property” by some of the foundations,
they and were not included 1936 Declaration. This leads to the
possibility that the said hayrats [charitable properties such as
schools, churches, cemeteries] will not be registered under the
name of the foundation. Forinstance, the fountain that belongs
to the Uskiidar Surp Hac Armenian Church Foundation cannot
benefit from the decree laj since it is not included on the 1936
Declaration of the foundation with the same sequence number.

e) The period of 12 months allocated for applications is insuf-
ficient with regards to the multiple bureaucratic processes
that the foundations have to go through. More importantly,
it is not fair to impose time limitations on the restitution of a
fundamental right, such as that of property.

f) The phrase “upon the positive decision of the assembly,”
renders the restitution of the right dependent on the
Foundations’ Assembly, however, it is unclear what criteria the
Foundations’ Assembly will base its decisions on. In light of
previous implementations, it seems inevitable that the Assembly
willinterpret the Decree in a completely literal manner.®

g) The decree does not bring any changes towards the so-
lution of implementation problems that concern properties
that were confiscated from the foundations when the judici-
ary annulled the bequeathal decisions.

h) There are no regulations pertaining to properties confis-
cated because a foundation or a religious institution lacked
legal personality.

i) A major flaw of the decree is the lack of regulations on fo-
undations declared defunct by the Directorate General of
Foundations, and the properties belonging to such founda-
tions, especially considering the high number of foundations
and properties confiscated in this manner.®

The regulation on the implementation of Provisional
Article 11 was adopted in October 2011.®2 Article 6 of the
regulation demands less documentation in comparison to
previous regulations and circulars. Accordingly, to be able
to apply for the registration of an immovable asset, the
foundations need to demonstrate the reasoned decision of
the foundation’s executive board, the 1936 Declaration that
marks the property and all title deed registrations.

Article 15 of the regulation promises for the first time
amongst all legislation governing foundations that the rele-
vant state offices and institutions will share the information
and documents necessary for the application with the foun-
dations: “Offices of title deed registries will give title deed
samples or other documents concerning immovable assets
that fall within the scope of this Regulation to foundation
officials who demand it, or the official from the regional di-
rectorate of foundations.” However, foundations that have
been struggling with multiple problems for decades often
lack sufficient information and records concerning their con-
fiscated properties. While it is a positive development that
unlike in the past, the state is helping foundations this time,
foundations need active support rather than demand-based
sharing of information and documents. After all, state insti-
tutions already possess all kinds of information on founda-
tion properties.

PROPERTY RIGHTS OF NON-MUSLIM FOUNDATIONS
IN ECHR DECISIONS

Flaws in amended or new legislation, as well as problems
that arise during implementation have led non-Muslim
foundations to apply to the European Court of Human
Rights (ECHR), after they exhausted the remedies provided
by domestic law, which fell short of meeting their demands.
Applications to the ECHR, which began with 1999, started to
be concluded as of 2007. The first verdict of the ECHR on the
matter stated that Turkey had violated the property rights
of the Fener Greek Orthodox Highschool Foundation. The
court sentenced Turkey to return the confiscated property
to the foundation, or the payment of 900,000 Euros within
three months. The government complied with the sentence
by paying the said compensation.®s This decision, which
certified that the implementation of the 1936 Declaration
is illegal, set a precedent for similar cases at the court.”™ In
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dogurmaktadir. Ornegin Uskiidar Surp Hag ErmeniKilisesi
Vakfr’na ait olan ¢esmenin, vakfin 1936 Beyannamesinde
ayri sira numarasiyla yer almadigi icin, kararnameden
yararlanamamaktadir.

e) Bagvurular igin 6ngoriilen 12 aylik siire, vakiflar bekleyen
¢ok sayida biirokratik islem géz 6niine alindiginda, yeter-
sizdir. Kaldi ki, mlkiyet gibi temel bir hakkin iadesi igin
siire sinirlamasi getirilmesi adil degildir.

f) Kararname metnindeki “meclisin olumlu kararindan sonra”
ibaresi ile, hakkin elde edilmesi siireci Vakiflar Meclisi’ne
baglanmaktadir. Ancak Vakiflar Meclisi’nin hangi kriter-
lere gore karar verecegi belirsizdir. Onceki uygulamalar
dikkate alindiginda, Meclis’in kararnameyi biitiiniiyle laf-
zi (s6zlu) bir bigimde yorumlamasi kaginilmazdir.”s

g) Kararname, vasiyetlerin yargi tarafindan iptali sonucunda
vakiflarin elinden alinan miilkler konusunda uygulama-
da yasanan sorunlarin ¢éziimiine yonelik bir yenilik ge-
tirmemektedir.

h) Bir vakfin veya dini kurumun tiizel kisiligi olmadigi gerek-
cesiyle el konan miilklerle ilgili herhangi bir diizenlemeye
de yer verilmemistir.

i) Vakiflar Genel Mudiirliigi tarafindan mazbutaya alinan
cemaat vakiflari ve bu vakiflara ait miilklerle ilgili her-
hangi bir diizenleme olmamasi da, bu yéntemle el konan
vakif ve vakif miilklerinin bir hayli fazla oldugu diisiiniil-
diigiinde, kararname adina biiyiik bir eksikliktir.

Gegici 11. maddenin uygulanmasina iliskin Ekim 201°de
gikarilan yonetmeligin™ 6. maddesinde, tescil basvurusu
icin daha onceki yonetmelik ve genelgelere kiyasla daha az
belge istenmistir. Buna gore, vakiflarin, bir tasinmazla ilgili
tescil basvurusu yapabilmeleri igin, gerekgeli vakif yonetim
kurulu karari, tasinmazin isaretlendigi 1936 Beyannamesi ve
tiim tapu kayitlarini ibraz etmeleri gerekmektedir.

Yonetmeligin 15. maddesi ise, vakiflar mevzuatinda ilk
kez, devlet kurumlarinin, basvurular icin gerekli bilgi ve
belgeleri vakiflarla paylasacagina dair bir taahhiitte bulun-
maktadir: “Tapu sicil miidirliiklerince; bu Yonetmelik kap-
saminda kalan tasinmazla ilgili tapu kayit 6rnekleri veya di-
ger belgeler, talep eden cemaat vakfi yetkilisine veya vakif-
lar bolge miidiirliigli gorevlisine verilir.” Ancak, onyillardir
tiirli sorunlarla bogusan vakiflar, gogu durumda, el konan
miilkleriyle ilgili saglikli bir bilgiye ve kayda sahip degildir.
Devletin, ge¢mistekinin aksine, bu kez vakiflara yardimci
olmasi olumlu bir adim olsa da, vakiflarin talebi halinde bilgi
ve belge paylasmaktan ¢ok daha aktif bir destege ihtiyag
oldugu kesindir. Sonucta devlet kurumlar, vakif miilkleriyle
ilgili, her tiirlii bilgiye zaten sahiptir.

AIHM KARARLARINDA CEMAAT VAKIFLARININ
MULKIYET HAKLARI

Degistirilen ve yenilenen mevzuattaki eksiklikler ve
uygulamada yasanan sorunlar, i¢ hukuk yollarini tiiketen

ve talepleri karsilanmayan gayrimiislim vakiflarini Avru-
pa Insan Haklari Mahkemesi’ne basvurmaya ydneltmis,
1999°dan itibaren AIHM’e yapilan bu basvurular 2007’de
sonuglanmaya baslamistir. AIHM bu siirecte verdigi ilk ka-
rarda, Turkiye’nin, Fener Rum Lisesi Vakf’nin milkiyet hak-
kini ihlal ettigini hilkme baglamistir. Mahkeme Tiirkiye’yi
el konan miilkii vakfa iade etmeye ya da lig ay iginde yak-
lasik go0 bin sterlin 6demeye mahkim etmis, hiikiimet,
belirtilen siire igerisinde, ongoriilen tazminati odeyerek
karari uygulamistir.7® 1936 Beyannamesi uygulamasinin hu-
kuk dist oldugunu tescil eden bu karar AIHM’e intikal eden
benzer davalar agisindan emsal olusturmustur.” Nitekim,
Yedikule Surp Pirgic Ermeni Hastanesi Vakfi’nin hazine
tarafindan el konan miilklerinden, Beyoglu’ndaki eski IGS
binasi ile Kadikdy’deki bir binanin iadesi i¢in 1999’da yap-
tig1 basvuru da 26 Haziran 2007 tarihinde vakif yonetimi
ile hilkiimet arasinda imzalanan bir dostane ¢6ziim bildir-
gesiyle vakfin lehine sonuglanmistir. AIHM’in dostane ¢6-
ziim kosulu olarak hiikiimetin vakfa 2 milyon Euro tazminat
odemesi igin yaptig1 dneriyi geri ¢ceviren hiikiimet, milkleri
vakfa iade etmeyi tercih etmistir. Boylelikle ilk kez bir ce-
maat vakfinin el konan miilkleri Tiirkiye devleti tarafindan
iade edilmistir.

Yine Yedikule Surp Pirgic Hastanesi Vakfi’nin el konan bir
baska miilkii icin AIHM’e yaptigi basvuru da, 14 Aralik 2007
tarihinde, hiikiimetin dostane ¢6ziim kapsaminda s6z konu-
su miilkii vakfa iade etmesiyle sonuclanmistir.®c AIHM’in 8
Temmuz 2008’de verdigi bir baska karar uyarinca, Ekiimenik
Patrikhanesi’nin el konan miilklerinden Biiyiikada’daki yetim-
hane binasi Patrikhane’ye iade edilmis, bina 29 Kasim 2010°da
Patrikhane adina tescil edilmistir.®® Ermeni cemaat vakiflar-
nin AIHM’e yaptiklari basvurularda verilen ilk mahk{miyet
kararinda ise, mahkeme, 16 Aralik 2008’de, Yedikule Surp
Pirgic Hastanesi Vakfi’nin el konan Beyoglu’ndaki bir dairesi
tiglincii sahislara satilmis oldugu icin iadesinin miimkiin olma-
digina, ancak devlet tarafindan vakfa 275 bin Euro tazminat
odenmesine hiikmetmistir.®> AIHM ayni giin sonuglandirdig
bir bagka davada, Samatya Surp Kevork Ermeni Kilisesi, Mek-
tebi ve Mezarligi Vakfi’nin, el konan, Sisli’deki li¢ evinin iade-
sine ve tapuda vakif adina tesciline karar vermigtir.’

Osmanli Imparatorlugu’nun niifusu, diger tiim impara-
torluklar gibi, farkli etnik ve dini gruplardan olusurdu. Im-
paratorlugunun ¢okiis siireci, daginik sekilde yasayan farkl
topluluklarin ulus devlet idealince boliinmiis siyasi cograf-
yalarda ulusu olusturan gogunluktan ayrn azinlik grupla-
r olarak tammlanmalarini da beraberinde getirdi. Birinci
Diinya Savasl ile tamamlanan bu ¢okiis siirecinde pek ¢ok
¢atisma, ¢arpisma ve trajedi yasandi. Avrupa’daki siyasi ye-
niden yapilanmanin en garpici gostergelerinden biri Versay
Antlasmasi’nin ortaya c¢ikardigi tablodur. Mark Mazower’in
da vurguladig iizere Versay Antlasmasi altmis milyon kisiye
kendi devletlerini kurma imkani verir, ama 25 milyon insani
da azinliga doniistiiriir.™
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fact, the application that the Yedikule Surp Pirgic Armenian
Hospital Foundation made in 1999 for the return of the former
IGS building in Beyoglu and a building in Kadikdy, which had
been confiscated, was concluded in the foundation’s favor
through an friendly settlement signed by the foundation and
the government on 26 June 2007. The government turned
down the proposal made by the ECHR that the government
pay the foundation 2,000,000 Euros as the precondition for
an friendly settlement and chose to return the properties
to the foundation. That was, in fact, the first time that any
confiscated properties of a foundation were returned by the
state of Turkey.

Another application to the ECHR by the Yedikule
Surp Pirgic Hospital Foundation concerning a different
confiscated property was concluded when the government
returned the property to the foundation within the scope
of an friendly settlement on 14 December 2007.% In
accordance with another ECHR ruling dated 8 July 2008, the
Greek Orthodox Patriarchate was returned its confiscated
orphanage on Biiyiikada and the building was registered
under the Patriarchate’s name an 29 November 2010.% In
the first conviction decision concerning the cases filed by
the Armenian foundations at the ECHR, the court ruled on 16

December 2008 that the confiscated property belonging to
the Yedikule Surp Pirgic Hospital Foundation was impossible
to return since a flat had been sold to third parties, but that
the state should pay a compensation of 275,000 Euros to the
foundation.®” In another case that the court concluded on
the same day, it ruled for the return and registration under
the foundation’s name of three apartments in Sisli belonging
to the Samatya Surp Kevork Armenian Church, School and
Cemetery Foundation.™®

Like all other empires, the Ottoman Empire’s population
comprised different ethnic and religious groups. The period
of the Empire’s collapse brought with it the definition
of groups that did not belong to the majority spread
throughout the empire as minority groups. The process of
collapse was concluded with World War I, which included
many clashes, conflicts and tragedies. One of the most
striking demonstrations of the political reconstruction in
Europe is the picture that appeared in the aftermath of the
Versailles Treaty. As Mark Mazower also emphasizes, the
Treaty allowed 60 million people to establish their own
states, but transformed another 25 million into minorities.™
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BATI TRAKYA'DAKI MUSLUMAN AZINLIK
VAKIFLARININ MULKIYET SORUNLARI

Bu boéliimde, Birinci Diinya Savasi sonrasinda Yuna-
nistan sinirlar igerisinde kalan Bati Trakya’da yasayan
Misliiman azinliga ait vakiflarin miilkiyet sorunlari ele ali-
nacaktir. Tipki Tiirkiye’deki gayrimiislim vakiflar gibi, Bati
Trakya’daki Miisliiman vakiflar, bolgede yasayan Miis-
limanlarin sosyal, dilsel ve kiiltiirel yasamlar agisindan
onemli roller istlenir. Cemaate ait olan cami, medrese,
okul gibi dini ve egitsel kurumlar, vakiflarin denetiminde
faaliyet yiritir. Vakiflara ait akar miilkler bu kurumlarda
gerceklestirilen faaliyetlerin siirekliligini saglamak, cema-
at yararina kullanilan vakif mallarinin bakim-onarim isle-
rini yapmak, cemaat icinde dayanisma aglan kurmak ve
sosyal iliskileri gelistirmek agisindan gerekli ve 6nemlidir.
Bu agidan, vakiflara ait akar miilkler cemaatin can dama-
rini olusturur.

Yunanistan ile Tiirkiye, Osmanli Imparatorlugu’nun
dagilmasiyla azinlik durumuna diisen gruplara iliskin

YT 1opoiovD
log

politikalarinda miitekabiliyet (karsiliklilik) ilkesi uyarinca
hareket ettiler. Birinin azinlik haklarina iliskin getirdigi
sinirlama, digeri tarafindan kendi vatandaslarina karsi
yiriirliige kondu. Miitekabiliyet ilkesinin azinlik haklarini bir
dis etkene gore kisitlayabilecek bir bicimde yorumlanmasi,
iki tilkede de vakif miilkleri agisindan ¢ok vahim sonuglar
dogurdu. Bir devletin, baska bir devletin edimleri dolayisiyla
azinlik  haklarini  kisitladig kendi vatandaslarini
cezalandirdigi bir durumda kanun o6niinde esitlik ve esit
vatandaslik gibi ilkelerden bahsetmek miimkiin degildir.
Miitekabiliyet ilkesinin uygulanisi dolayisiyla Tirkiye ile
Yunanistan arasinda vakif mallarina yoénelik politikalar
acisindan benzerlikler vardir. Dolayisiyla, Yunanistan’in
Bati Trakya’daki azinlik vakiflarina iliskin politikalarini ve
bu vakiflarin isleyisinin tarihsel arka planini ortaya koymak,
Tiirkiye’deki gayrimiislim azinlik vakiflarinin sorunlarinin
daha net anlasilmasini saglar. Bir diger amag, iki lilkedeki
azinlik  vakiflarinin  birbirlerinin yakindan
taniyip, dar milliyetgi kaliplan kirarak, kiiltiirlerini yasatmak
insan haklarn miicadelesinde

ve

sorunlarini

konusunda siirdiirdiikleri
ortaklagsmalari ve dayanismalariigin firsat saglamaktir.

TARIHSEL ARKAPLAN

Bati Trakya, 1364 yilindan 1878 yilina kadar Osmanli
Devleti’nin yonetimi altinda olan bir bolgeydi. Bolge,
Osmanli Devleti’nin 1877-1878 Osmanli-Rus Savasi’nda

BATI TRAKYA
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HISTORICAL BACKGROUND

Western Thrace was under Ottoman rule from 1364 to
1878. The region fell under Bulgarian rule with the Treaty of
San Stefano signed after the Ottoman state was defeated in

OWNERSHIP PROBLEMS OF
MUSLIM MINORITY FOUNDATIONS
IN WESTERN THRACE

This section focuses on the property problems of Muslim
minority foundations in Western Thrace, a region that
fell within the borders of Greece after World War I. Much
like the non-Muslim foundations in Turkey, the Muslim
foundations in Western Thrace take on important roles
in the social, linguistic and cultural lives of Muslims who
live in the region. Religious and educational institutions
such as mosques, madrasas and schools belonging to the
community carry out their activities under the supervision
of foundations. Akars [real estate properties generating
income] of the foundations are important and necessary
to ensure the continuity of these activities, to carry out
the necessary repair and maintanence work of foundation
properties used to the benefit of the community, to
establish networks of support within the community and to
develop social relations. In this sense, the akars [real estate
properties generating income] of the foundations are the
arteries of the community.

Both Greece and Turkey acted within the framework of
the principle of reciprocity concerning groups that become
minorities with the dissolution of the Ottoman Empire. A
limitation of minority rights imposed by one party resulted
in the imposition of the same limitation against the citizens
of the other party. The interpretation of the principle of
reciprocity in a way that allowed for limitations based on
external factors resulted in grave conditions for foundation
properties in both countries. It is impossible to talk about
the existence of principles such as equality before the law
or equal citizenship in a framework where a state imposes
limits on minority rights and punishes its own citizens for
the actions of another state. The implementation of the
principle of reciprocity has resulted in similarities in policies
concerning foundation properties in Turkey and Greece. The
demonstration of the minority foundation policies in Western
Thrace and the historical background of the functioning of
these foundations therefore enables a clearer understanding
of the problems of non-Muslim minority foundations in
Turkey. Another purpose of such an exploration is to provide
minority foundations in both countries the opportunity to
learn about each other’s problems in order to over come the
narrow moulds of nationalism and create common ground
and solidarity in the human rights struggle they undertake to
sustain their cultures.

1877-1878 Russo-Turkish war. With the Treaty of Bucharest
signed after the first Balkan Wars, which eventually
resulted in a complete withdrawal of the Ottoman State
from the region, Western Thrace fell fully under Bulgarian
control. In reaction to the bad governance practices of
Bulgaria in Western Thrace, the Western Thrace Provisional
Government was established on 31 August 1913 under
the leadership of Esref Kusgubasi and Siileyman Askeri.
However, the regional government came to an end with the
Istanbul Treaty signed between the Bulgarian and Ottoman
states on 29 September 1913, and Western Thrace once again
fell under Bulgarian rule.

After the Treaty of Neuilly-sur-Seine of 1919, Bulgaria lost
one third of its territory and Western Thrace was turned over
to the Entente Powers, under the responsibility of France. In
the process, Greece carried out interventions in the region,
taking over the control of Xanthi first, and Komotini soon
afterwards. In a referendum carried out in May 1920, the
population supported Greek control of the region. Accor-
dingly, Western Thrace fell under Greek control.

The Treaty of Sévres, dated August 1920, is commonly
known as the treaty that dissolved the Ottoman state. In fact,
it comprises three different treaties, which regulate the sharing
of the Ottoman State; the protection of minorities in Greece;
and the official surrender of Western Thrace to Greece. ™

In the framework of Turkey-Greece relations, the status
of Western Thrace is determined by the Population Exchange
Treaty (30 January 1923) and the Treaty of Lausanne (24 July
1923). The Maritsa River is designated as the border between
the two countries. With the Population Exchange Treaty, a
transfer of populations between Turkey and Greece is carried
out, but Turksin Western Thrace and Greek Orthodox citizens
of Turkey in Istanbul, Gokgeada [Imbros] and Bozcaada
[Tenedos] are left outside the scope of the exchange.
Within the scope of the population transfers, 638,253 Greek
Orthodox individuals from Anatolia and 348,000 Muslims
from Greece are subjected to forced migration.™>

THE LEGAL STATUS OF THE MINORITY INWESTERN THRACE
1913 TREATY OF ATHENS AND THE THIRD PROTOCOL

At the end of the Balkan Wars, the control of Western
Thrace, including Kavala and Alexandroupoli (Dedeagag)
fell under Bulgarian rule, whereas Greece started to control
southern Macedonia and Crete. In the process, the Treaty
of Athens, known as the “international document that
put Greece under the heaviest responsibilities concerning
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yenilmesinin ardindan imzalanan Ayastefanos Antlagmasi
ile Bulgaristan’in yonetimine geger. Osmanli Devleti’nin
Balkanlar’'dan tamamen cekilmesiyle sonuglanan Balkan
Savaslar’nin ilkinden sonra imzalanan Biikres Antlagmasi
ile Bati Trakya tamamen Bulgaristan’in kontroliine girer.
Bulgaristan’in Bati Trakya’daki kotii yonetimine tepkiolarak,
31 Agustos 1913 tarihinde Esref Kusgubasi ve Siileyman
Askeri onciiliigiinde Garbi Trakya Hiikiimet-i Muvakkatesi
kurulur. Ancak, bu bolgesel hiikiimet, 29 Eyliil 1913 tarihinde
Bulgaristan ve Osmanli Devleti arasinda imzalanan Istanbul
Antlasmasi ile son bulur ve Bati Trakya’nin yonetimi tekrar
Bulgaristan’a gecer.

1919 Neuilly Antlasmasi sonucu Bulgaristan, topraklari-
nin tgte birini kaybeder; Bati Trakya, Fransa’nin sorumlu-
lugu altinda Itilaf giiclerinin kontroliine gecer. Bu siirecte
Yunanistan, bolgeye miidahalelerde bulunur ve ilk olarak
Xanthi’yi (Iskege) ve sonrasinda Komotini’yi (Giimiilcine)
kontrolii altina alir. Mayis 1920°de yapilan oylamada, bolge
halki bolgeyi kontrol etmesi yoniinde Yunanistan’a destek
verir.® Bati Trakya’nin kontrolii bu suretle Yunanistan’a
gecmis olur.

Osmanli Devleti’nin varligina son veren antlasma
olarak bilinen Sevr Antlasmasi (10 Agustos 1920) iig
farkli antlasmadan olusur. Bunlar, Osmanli Devleti’nin
paylasilmasi, Yunanistan’daki azinliklarin korunmasini ve
Bati Trakya’nin resmen Yunanistan’a verilmesini 6ngoren
antlagmalardir.™®

Tiirkiye ve Yunanistan iligkileri baglaminda Bati Trak-
ya’nin statisiinii Miibadele Sozlesmesi (30 Ocak 1923) ve
Lozan Antlasmasi (24 Temmuz 1923) belirler. Merig Nehri
iki lilke arasindaki sinir olarak belirlenir. Miibadele So6z-
lesmesi ile 1922°de Tiirkiye ve Yunanistan arasinda niifus
degisimi gerceklesir; Bati Trakya’daki Tiirkler ile Istanbul,
Gokgeada ve Bozcaada Rumlar miibadele uygulamasinin
disinda birakilir. Miibadele ile Anadolu’dan 638,253 Rum,
Yunanistan’dan ise 348 bin Misliiman cikarilarak zorunlu
goce tabi tutulur.™®

BATI TRAKYA AZINLIGININ HUKUKIi STATUSU
1913 ATINA ANTLASMASI VE 3 NUMARALI PROTOKOL

Balkan Savaslari sonucunda Kavala, Dedeagag ve biitiin
Trakya Bulgaristan’in; Selanik, Gliney Makedonya ve Girit
ise Yunanistan’in kontroliine gecer. Bu siiregte Yunanistan
ile Osmanli Devleti arasinda 14 Kasim 1913 tarihinde
“Misliimanlara vermek zorunda kaldigi azinlik haklar
agisindan Yunanistan’a en fazla yiikiimliilik getiren ulus-
lararasi metin” olarak nitelendirilen Atina Antlasmasi im-
zalanir.®

Bu antlagmanin 2. maddesine gore, Yunanistan sadece
Balkan Savagslari ile ele gecirdigi, yani Yunanistan’a

birakilan topraklarda, antlasmanin belirttigi Miisliiman
azinligin  haklarini korumaktan sorumlu olacaktir.
Fakat Atina Antlasmasi’na ek olarak konan 3 numarali
protokolde, antlasmadaki azinlik haklarinin tiim Yunanistan
topraklarinda gegerli olacag belirtilir. Boylece Yunanistan’in
biitiinii icerisinde Miisliiman azinlik bu haklardan yararlanir.

Atina Antlagsmasi’nda vakiflarla ilgili ¢esitli hiikiimler var-
dir. Atina Antlasmasi’na gore “kir ve kentlerde Osmanli hu-
kukuna gore 6zel ve tiizel kisilerce edinilmis miilkiyet haklari
Yunanistan tarafindan taninacaktir. 12. maddeye gore ise her
tirlii vakif giivence altina alinacak, cemaat tarafindan yo-
netilecek ve din ve hayir kuruluslar yeterli gelirden yoksun
kalacak olurlarsa kendilerine devlet tarafindan yardim edile-
cektir.® 3 numarali protokol, Miisliimanlara bazi ek haklar
da getirir. Bunlardan en 6nemlisi, Cemaat-i Islamiye Idarele-
rinin tiizel kisiliginin agik bir sekilde taninmasidir.

Ozetle bu antlasma, azinliklarin can ve mal giivenligini
tamamen giivence altina almayi, cemaatlerin dini ve hayir
kurumlarinin tiizel kisiliklerini taniyarak bunlara 6zerklik
vermeyi ongorur.

10 AGUSTOS 1920 SEVR ANTLASMASI

Yunanistan’daki azinlik haklariyla ilgili olan Sevr Ant-
lasmasi, 10 Agustos 1920 tarihinde Yunanistan ile Britanya,
Fransa, Italya ve Japonya arasinda imzalanir.* Antlasma,
azinliklara toplumsal ve dinsel alan icerisinde orgiitlenme
hakki ve denetleme, kendi dillerinde egitim yapma, Miislii-
manlarileilgili sorunlar Islam adetlerine gore cozme imkani
verir. Bu antlagma cercevesinde azinliklara ait vakiflar ve
diger kurumlarin hukuken tanmacagi ve Yunanistan’in bu
kurumlara kolaylik saglamasi gerektigi belirtilir.

24 TEMMUZ 1923 LOZAN ANTLASMASI

Tiirkiye Cumhuriyeti’nin kurucu antlasmasi olarak kabul
edilen Lozan Baris Antlasmasi’nin “Azinliklarin Korunmasi”
baslikli kisminda, Tiirkiye’de yasayan gayrimiislim azinlikla-
rin haklarina iliskin hiikiimler bulunur. Bu hiikiimler, antlas-
manin 37. ile 44. maddeleri arasinda siralanir. 45. maddede
“Tirkiye’nin Miisliiman olmayan azinliklarina taninmis olan
haklar, Yunanistan’ca da, kendi iilkesinde bulunan Miislii-
man azinliga taninmistir” ibaresi bulunur. Bu madde ile Tiir-
kiye, Lozan Antlasmasi’nin 37. ve 43. maddeleri arasindaki
hiikiimlere Yunanistan’la karsiliklilik olmasi sartiyla riza
gosterir.™

Miitekabiliyet olarak adlandirilan ilkenin yasal dayanagi
bu hiikiimdiir. Miitekabiliyet ilkesi, iki ilke arasindaki siyasi
iliskilerin durumuna gére donem dénem azinliklara taninmis
haklarin korunmasina iliskin sorumluluklarin yok sayilmasi-
ni mesrulastirmak icin kullanilir. Teoride olumsuz olarak uy-
gulanmasi 6ngoriilmemisse de, iki iilke, s6z konusu maddeyi
bu yonde yorumlamay: tercih eder.
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OLD ISKEGE (XANTHI) TODAY (DECEMBER 2011)

minority rights it had to grant to Muslims,” was signed on
14 November 1913.'3

According to Article 2 of the treaty, Greece will be res-
ponsible of protecting the rights of Muslim minorities only
in lands acquired through the Balkan Wars, in other words
the lands that were left to Greece. However, the third proto-
col attached to the Treaty states that the minority rights set
outin the treaty will be implemented in all Greek territories,
enabling Muslim minorities in all parts of Greece to benefit
from these rights.

The Treaty of Athens included provisions on foundations
as well. Accordingly, “property rights acquired in rural and ur-
ban areas by private and legal personalities in accordance with
Ottoman law will be recognized by Greece.” Article 12 states
that all kinds of foundations will be under state guarantee,
managed by the community itself and if charitable institutions
lack the necessary income the state will subsidize them.™+ The
third protocol grants additional rights to Muslims. The most
important of these is the open recognition of the legal perso-
nalities of Muslim Community Administrations.

To sum up, the Treaty foresees the complete guarantee
of the safety of the livelihood and property of minorities,
the recognition of the legal personality of religious and
charitable institutions, and the granting of subsequent
autonomy to these institutions.

10 AUGUST 1920 TREATY OF SEVRES

The Treaty of Sevres, concerning minority rights in
Greece was signed by Greece and Great Britain, France,
Italy and Japan on 10 August 1920.% The Treaty gives
minorities the right to organize and supervise in social
and religious spheres, native language education, and the
possibility of solving problems concerning Muslims based
on Islamic traditions. The Treaty states that foundations
and other institutions belonging to minorities will be legally
recognized, and that Greece has to provide the necessary
accommodation for these insitutions.

24 JULY 1923 TREATY OF LAUSANNE

The Treaty of Lausanne, the founding treaty of the
Republic of Turkey, includes a section on “The Protection
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ISKEGE AZINLIK ILKOKULU'NUN GIRIS KAPISI (ARALIK 2011)

THE ENTRANCE OF THE ISKEGE MINORITY SCHOOL (DECEMBER 2011)

45. maddesiyle Lozan Antlasmasi, Bati Trakya’daki Miis-
liman azinligin durumunu belirleyen sistemin temeli hali-
ne gelir. Lozan Antlasmasi’nin 45. maddesi, Yunanistan’in
imzaladigi Sevr Antlasmasi’na benzer hiikiimler getirir. Yu-
nanistan, antlasma hiikiimlerini temel yasa olarak taniyaca-
gini1 (37. madde), higbir ayrim yapmaksizin herkesin yasam
hakkini ve temel 6zgiirliiklerini koruyacagini (38. madde),
Miisliimanlarin tiim medeni ve siyasal haklardan yararla-
nacagini, yasa oniinde diger vatandaslarla esit olacaklarini
ve her tiirlii islemde kendi dillerini kullanma olanaklarina
sahip olacaklarini (39. madde), Miisliimanlarin, masrafla-
r kendi taraflarindan karsilanmak kaydiyla hayir kurumu,
okul ve benzeri kurumlari yonetme ve denetleme haklarina
sahip olacaklarini (40. madde), Miisliimanlarin anadillerin-
de 6grenim gorebilmeleri igin gerekli onlemlerin alinacagini
(41. madde) garanti eder. Antlasmanin 42. maddesine gore
Yunanistan hiikiimeti Misliimanlarin halihazirda kurulmus
bulunan ve gelecekte kurulacak vakiflarina ve dini kurulus-
larina her tiirli kolaylig saglama yiikiimliliigiind dstlenir.
Antlasmanin 43. maddesi ise Miisliimanlarin inanglarina ay-
kirdavranislarda bulunmaya zorlanmayacaklarini belirtir.

CEMAAT-I iSLAMIYE iDARELERI

Miiftiiliik ve Cemaat-1 Islamiye Idareleri Yunanistan’daki

Miisliiman azinlik igin en 6nemli kurumlardir. Bu kurumlarin
temelislevleri, cemaat mensuplarinin dinsel, sosyal, kiiltiirel
hattaekonomikvesiyasiolusumlarinayonvermektir.Cemaat-i
Islamiye Idareleri, 19. yiizyiin ortalarinda kurulurlar. Bu
tlir cemaat idarelerinin olusturulmasi Osmanli’nin yonetim
anlayisininig. yiizyilda gecirdigi doniisiimle yakindanilgilidir.
Uzaktan yonetimi terk edip tebaanin giindelik hayatina
dogrudan sirayet etmeyi amaglayan yeni yonetim anlayisi
ve bunun en onemli mekanizmasi olan merkezilestirme
¢abasi ozellikle vilayet diizenlemelerinde kendini gosterir.
Ilk cemaat orgiitleri Mithat Pasa’nin Tuna valiligi déneminde
kurulur. Mithat Pasa, “halkin elinde bulunan vakiflarin
miitevelliler tarafindan geregi gibi yonetilmedigini gorerek
bunlan bolgesel idareler altinda birlestirme karari” verir."s
Buna mukabil, 1881 Uluslararasi Istanbul Sézlesmesi’nin
8. maddesiyle Cemaat-1 Islamiye orgiitlerinin 6zerkligi ve
hiyerarsisi taninir, bunlara ait emlak ve hayir kurumlarinin
idaresine miidahale edilmemesi gerektigi belirtilir. Boylesi
bir tarihsellik icerisinde kendine yer bulan Cemaat-1 Islamiye
Idareleri, cemaatin temel kaynaklarinin koruyucusu ve
kollayicisi konumuna gelirler. Bati Trakya yonetiminin dnce
Bulgaristan’a, ardindan Yunanistan’a ge¢mesiyle, Osmanli
yonetimi doneminde kurulan bu idarelerin cemaatlerin
sosyal, kiiltiirel ve ekonomik varliklarini korumadaki 6nemi
daha da artar. Cemaat-1 Islamiye Idareleri’nin tiizel kisiligi
ilk olarak 1913 Atina Antlasmasi ile taninir. Antlasmanin
3 numarali protokolii, bu idareleri kendilerine 6zgii
yonetmelikleri bulunan 6zerk yapilar olarak tanimlar.™s

1920 yilinda yiiriirliige giren 2345/1920 Sayili Miiftiiler
ve Bas Miiftii Intihabi ile Isldm Cemaatlerine ait Evkaf
Varidatinin Sureti Idaresine Dair Kanun, Cemaat-i Islamiye
Idareleri’nin hukuksal ve ekonomik gercevesini belirleyen
yasadir. Bu yasa temel olarak iki boliimden olusur. Birinci
boliim miiftiilerin ve bas miiftiiniin segimiyle, ikinci bolim
dogrudan Miisliiman cemaatine ait vakiflarin yonetimi ve
denetimi ile ilgilidir. Birinci bolimiin vakiflan ilgilendiren
hiikmii, Misliman cemaatinin egitim ve vakif islerini teftis
etme gorevinin miiftiilere verilmesidir (Madde 10). Kanunda
bu teftis goreviyle ilgili 6zel bir yonetmelik gikartilacagi
belirtilmesine ragmen bdyle bir yonetmelik yayimlanmaz.
Bunaragmen, 12. madde her miiftii dairesinde 7ila12 liyeden
olusan bir heyetin kurulmasini ongoériir. Bu dogrultuda
miiftiiler, kendi bélgelerinde bu isle ilgilenmek igin 7-12
kisiden olugsan komisyonlar kurarlar. Komisyonlar, iiyelerden
birini bagkan olarak segerler ve hiikiimet ile eshasa karsi
vakif ve cemaat gelirlerini korumakla yiikimludiirler.
Cemaat-1 Islamiye Idareleri’nin iiye sayisi ve secim usulleri
de heyetlerin hazirlayacagl yonetmeliklerle belirlenir.
Miiftiiliigiin oldugu yerde Cemaat-1 Islamiye Heyetleri
¢ yilligina segcilirler. Cemaat heyetlerinin kurulmasindan
hemen sonra, vakiflarin miitevelli heyetleri son bes yilin
kesin hesaplarini vermek ile yiikiimliilerdir. Ayrica, bu
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of Minorities,” with provisions concerning the rights of
non-Muslim minorities living in Turkey. These provisions
are listed between article 37 and 44 of the treaty. Article 45
states that “the rights granted to non-Muslim minorities in
Turkey are the same ones granted to the Muslim minority in
Greece.” Turkey consents to articles 37 to 43 of the Treaty
of Lausanne on the condition that they are reciprocal to the
conditions in Greece.™*

Thisarticleis the legal basis of the principle of reciprocity.
The principle has been used to legitimize the ignorance
shown to responsibilities on the part of both countries
concerning rights of minorities in certain periods, depending
on the political relations between the two countries. While
theoretically the negative use of the principle was not
foreseen, both countries have preferred to interpret the said
article as such.

With article 45, the Treaty of Lausanne becomes the
basis of a system that determines the circumstances of
the Muslim minority in Western Thrace. Article 45 of the

treaty brings similar provisions to the Treaty of Sévres
signed by Greece. Greece guarantees that it will recognize
the provisions of the treaty as its fundamental law (Article
37), that it will protect the right to life and fundamental
freedoms of everyone without discrimination (Article 38),
that Muslims will benefit from all civil and political rights,
be equal with other citizens before the law, and have the
righttousetheirownlanguageinall procedures (Article 39),
that Muslims will have the rights to manage and monitor
charitable, educational and similar other institutions with
the condition that they pay for their expenses (Article
40), and that the necessary measures will be taken to
ensure that Muslims can receive education in their native
language (Article 41). With Article 42 of the treaty, the
Greek government undertakes the responsibility to provide
all the necessary accommodation for already established
foundations of Muslims, as well as any foundations to be
established in the future.
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kanunun ayrintilari ve uygulanmasina dair usullerin kral
tarafindan diizenlenecek bir irade ile tayin olacag belirtilir.
Ancak, konuylailgili ilk irade 1949 yilinda yayimlanir.’+

2345/1920 sayili kanun, vakif yonetimleri ve cemaate ait
dinsel ve ekonomik islerin yonetimi agisindan belirleyici ni-
teliktedir. Kanun, Lozan Antlasmasi’ndan once yiiriirliige
girmis olsa da antlagsma bu kanunu gegersiz kilar.™s

Bu hukuki cerceve icerisinde, Cemaat-I1 Islamiye Idare-
leri, dini, sosyal, kiiltiirel, egitsel aktiviteler gerceklestirirler
ve vakiflarin yonetimi gibi ¢esitli faaliyetlerde bulunurlar.
Konumuz itibariyle, bu idarelerin vakif yonetimlerine dair
faaliyetleri ele alinacaktir.

VAKIFLARIN YONETIMI

Cemaat-1 Islamiye Idareleri, kuruldugu andan itibaren
miitevelli heyetlerini dislayan bir yapi olarak degil, onlarin
tizerinde bir st kurul olarak gorev yapar.* Maarif ve evkaf
olmak iizere iki alt komisyon kurularak, bu komisyonlar il-
gili islerin koordinasyonunu saglamakla gorevlendirilir. Ev-
kaf komisyonunun gorevi, 6zellikle ekonomik agidan onemli
olan vakiflarin yonetimini saglamaktir.’” Miiftiiniin yasal
olarak Cemaat-1 Islamiye idarelerinden sorumlu oldugu
diisiiniildiigiinde vakiflar Ozelinde soyle bir hiyerarsik
yapidan soz edilebilir:

Miiftii
Mufti
Cemaat-i Islamiye Idaresi
Muslim Community Administrations

Evkaf Komisyonu
Pious Foundations Commission

Maarif Komisyonu
Education Commission

Vakif Mitevelli Heyetleri
Board of Trustees

Bu denli siki bir denetim mekanizmasi kurulmasinin ama-
c1, vakiflarin ve vakif gelirlerinin en yararli ve verimli sekilde
kullanilmasini saglamak, idareciler tarafindan yapilabilecek
suiistimalleri engellemektir. Cemaat-1 Islamiye Idareleri’nin
diger bir gorevi de vakiflara ait hayrat ve akarlarin bakim ve
onarim islerini diizenlemektir. Bu siirec icerisinde idarecile-
rin karsilastiklar en biiyiik sorun, vakiflara ait miilklere res-
mi makamlarca el konmasina ve bu miilklerin isgal edilme-
sine yonelik girisimlerdir.9® Miibadele uygulamasina kadarki
dénemde birgok savas ve isgal gormiis olan bu cografyada
vakif mallarinin korunmasinin ne kadar zor oldugu agiktir.
Bu siirecte el konan veya yikilan camiler ile cemaat
mensuplarina ait miilkler hayli fazladir. Ornegin, Birinci
Diinya Savasi sirasinda Bulgaristan’in kontroliinde olan
Gilimiilcine’de Miisliiman cemaati igin onemli oldugu bili-
nen Gazi Evrenos Imareti kilise haline getirilir.® Miibadele

sonucunda Bati Trakya disindaki Miisliiman niifusun
Tirkiye’ye siriilmesiyle birlikte, Bati Trakya’daki Cemaat-i
Islamiye Idareleri Yunanistan’a Osmanl’dan miras olarak
kalir. Yukarida anlattigimiz hukuki cerceve, idarelerin isleyi-
si hakkinda bilgi verse de 6zellikle Lozan Antlagmasi’nin 45.
maddesindeki karsiliklilik ilkesinin etkisiyle iki iilke arasin-
daki iliskilerin seyri azinliklarin yagsamini dogrudan etkiler.

Yunanistan hiikiimetinin Tiirkiye’den gelen Rum mii-
badilleri Bati Trakya’ya yerlestirmesiyle bolgedeki demog-
rafik denge alt iist olur. Miibadillerin yerlestirilmesi siireci,
bolgedeki niifus yapisinin degismesine neden olur ve bol-
genin Miisliman karakterinin Rodopi disindaki yerlerde
kaybolmasiyla sonuglanir.2>° Bati Trakya’da, miibadele 6n-
cesi %83 olan Miisliiman niifus, miibadeleden hemen sonra
%36 oranina diiser.

Tiirkiye’ye benzer olarak, Yunanistan da tektiplestirme
yoluyla homojen bir ulus devlet yaratmayi amaglar. Miiba-
deleye kadar olan siirecte etnik temizlik ve ayrimcilik politi-
kalariyla Miisliimanlara karsi siddet temelli bir baski siyaseti
yiriitiiliirken, miibadele sonrasi Miisliiman azinligin hukuki
statiisii kabul edilir ve daha farkli entegrasyon/asimilasyon
politikalar yiriitiilir. Bu degisimde Yunanistan ile Tiirkiye
arasindaki iliskilerin degismesinin de etkisi olur. Iki iilke ara-
sindaki iliskiler Ikinci Diinya Savasi’na kadar olumlu yénde
seyreder. Venizelos’un basbakan oldugu dénemde bu iki-
li iligkiler bolgesel politikalar etkileyecek denli iyilesir. Bu
donemde, Yunanistan’daki Miisliiman azinligin onceki ve
sonraki donemlere kiyasla baskidan daha uzak yasadigini
soylemek miimkiindiir.

Miibadele sonrasi Bati Trakya’daki Cemaat-1 Islamiye
Idareleri Giimiilcine, Dedeagag ve Dimetoka’da bulunmak-
tadir. Bu idarelerin isleyisine dair temel cergeveyi 1920 yI-
linda ¢ikarilan kanun olusturur. Idarelerin varliklarini siir-
diirmeleri icin ihtiyag duyduklari ekonomik kaynaklar ise
miibadele 6ncesi donemle aynidir. Idarelerin temel gelir
kaynaklan vakiflara ait diikkan ve ev kiralar, tarla, bag ve
otlak gelirleri ve cemaatin bagislardir. Bununla baglantili
olarak idarelerin en 6nemli gérevlerinden biri de Miisliiman
vakiflariniyonetmek ve onlara ait miilklerin bakim ve onarim
islerini yapmaktir.z2

Miisliman vakiflarinin mallarini korumak bu donemde
de zor bir isti. Iki iilke iliskileri iyi yonde seyretse de, bir kisim
azinlik miilklerine el konur. Ornegin, Giimiilcine’de bulunan
Servili Camii 1936 yilinda yiktirilir.23 Ayrica, Giimiilcine’de su
an biiyiik parkin bulundugu yer, eski Miisliiman mezarligidir
ve 1933 yilinda istimlak edilir.>* 1936-1946 yillar arasindaki
donem Yunanistan ig politikasi agisindan ¢cok agir gecer. Me-
taxas diktatorliigii, Bulgaristan’in Nazilerin destegiyle Bati
Trakya’yi isgal etmesi ve sonrasinda gikan i¢ savas, yalnizca
azinliklar agisindan degil tiim Yunanistan vatandaslari igin
olumsuz sonuglar yaratir.
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MUSLIM COMMUNITY ADMINISTRATIONS

The Office of the Mufti and the Muslim Community
Administrations are the most important institutions for the
Muslim minority in Greece. The main function of both are to
provide guidance for the religious, social, cultural and even
economic and political formation of community members.
Muslim Community Administrations were established in
the mid-19*" century. The formation of such community
administrationsisinturnclosely related tothe transformation
that the Ottoman understanding of administration
underwent in the 19" century. The new understanding of
administrationwantedtodiscard governmentfromadistance
and aimed at directly infiltrating the daily lives of the subject.
The most important mechanism of this new understanding
is centralization, which manifests itself most clearly in
provincial regulations. The first community organizations
were established when Mithat Pasha was the governor of
the Danube Province. As governor, Mithat Pasha decided
“upon seeing that the foundations under the control of the
people are not managed as necessary by the trustees that
day should be united under regional administrations.”s” As a
result, the autonomy and hierarchy of the Muslim Community
Administration organizations were recognized with Article 8
of the 1881 International Treaty of Istanbul, and it was ruled
that no intervention should take place in the management
of the real estate and charitable institutions belonging to
these. Muslim Community Associations that occupy such a
historical place become the protectors of the fundamental
resources of the community. As Western Thrace falls first
into Bulgarian, and later under Greek control, the importance
of these administrations in protecting the social, culural and
economic existence of the communities increased. The legal
personality of the Muslim Community Associations was first
recognized with the 1913 Treaty of Athens. The Third Protocol
of the Treaty defines the administrations as autonomous
structures with their own preambles.’®

Law no 2345/1920 on the Election of Muftis and the
Head Mufti and the Exemplary Management of the Income
Belonging to Charitable Foundations of the Muslim
Community, which entered into force in 1920, determines the
legal and economic framework of the Muslim Community
Administrations. The law comprises two fundamental
parts. The first part is concerned with the election of the
muftis and the head mufti, whereas the second part is
directly concerned with the management and monitoring
of foundations belonging to the Muslim community. The
first section, however, grants muftis the responsibility
of monitoring the educational and foundation-related
activities of the Muslim community (article 10). While the
law states that a special regulation that sets out the task of
such monitoring will be adopted, this has not been the case.
Article 12, on the other hand, foresees the establishment

of a commission at each Mufti’s office to comprise 7 to
12 members. Accordingly, muftis establish commissions
of 7-12 people in their regions to attend to the task. The
commission elects one of its members as a president, and
they are responsible of the protection of the foundation
and community incomes from the government and the
community. The regulations prepared by the commission
set out the number of members and election methods for the
Muslim Community Administrations. Where a Mufti’s Office
exists, members of the Muslim Community Administrations
are elected to serve for three years. The board of trustees of
the foundations are obliged with presenting a final account
of the last five years immediatly after the establishment of
the community commissions. Moreover, it is set out that the
details of the law and its method of implementation will be
determined by a order to be regulated by the king. However,
the first order on the issue was released as late as in 1949.'°

Law no. 2345/1920 determines the management of
foundations as well as the religious and economic activities
of the community. While the Law entered into force prior to
the Treaty of Lausanne, the Treaty nullifies the law.>*

Within this legal framework, the Muslim Community Ad-
ministrations carry out religious, social, cultural and educati-
onal activities as well as the management of foundations. Our
focus hereis limited to the foundation management activities.

MANAGEMENT OF FOUNDATIONS

From the moment of their establishment, Muslim
Community Administrations functioned as a higher
council rather than a structure that excluded the board of
trustees.?* It was given the responsibility to coordinate the
functioning of the two lower commissions of ‘education’ and
‘pious foundations’. The pious foundations commission is
responsible of the management, especially of foundations
of economic importance.>* (For the hierarchical structure
the foundations are part of, see the chart on p. 90.)

The establishment of such a strict monitoring mechanism
aims to enable the most effective and beneficial use of
foundations and foundation incomes and to prevent
expolitation by the administratiors. The Muslim Community
Administrations are also tasked with the repair and
maintanenance of the hayrats [charitable properties such as
schools, churches, cemeteries] and akars [real estate properties
generating income] of the foundations. The most significant
problem encountered by the administrator in this process is
the intervention of the public offices aimed at confiscating
foundations’ properties or the occupation of such properties.>
The difficulty of protecting foundations’ properties in a territory
which experienced multiple wars and occupations prior to
the population exchange is very challenging. The number of
mosques that were confiscated or destroyed, as well as the
properties of community members are significantly high. For

91
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GUMULCINE, GAZ EVRENOS IMARETI (OCAK 2012)

THE GAZI EVRENQS IMARET [PUBLIC KITCHEN] IN GUMULCINE (JANUARY 2012)

Iki savas arasi donem ve alti yillik i¢ savas siirecinde iki
lilke arasindaki iliskilerin iyilesmesinin azinlik haklarinin
korunmasi yéniindeki umutlar arttirdigi séylenebilir. Ote
yandan, iki llke tarafindan siyaset meselesi yapilmamis
olsa da, azinliklara yonelik bazi baski ve sinirlamalar devam
eder.?*s Bu konuda asil kirilmanin 1950’lerden itibaren, 6zel-
likle Kibris meselesiyle yasandigi soylenebilir.

Bu noktada, Cemaat-1 Islamiye Idareleri hakkindaki hu-
kuki degisikliklerden s6z etmek gerekir. 1920 yilinda gikan
kanunda belirtilen idarelere dair 6zel kral iradesi, Yunanis-
tan Krali Paul I tarafindan 16 Haziran 1949 tarihinde verilir.2®
Dokuz maddeden olusan irade, cemaat idarelerinin se¢im-
leri, liye sayilari ve gorevleri hakkinda hiikiimler igerir. En

onemli hiikmii Cemaat-1 Islamiye Idareleri’nin ismini ‘Miis-
liiman Cemaatleri Emvalinin Idaresi’ olarak degistirmesidir.
Boylece idarelerin gorev alaninda eskiye nazaran biiyiik bir
daralma olur. Madde 7°de belirtildigi gibi, heyetlerin gérevi
sadece cemaate ait servetlerin idaresine indirgenir. Diger bir
deyisle, Miisliiman cemaati sosyal ve kiiltiirel olarak temsil
etme yetkileri idarelerin elinden alinir. Diger bir degisiklik
ise, 1920°deki kanunda miiftiilere verilen denetim gérevinin,
yeni iradeyle umumi valilik ve mahalli mutasarrifliklara ve-
rilmesidir (Madde 9). Bu degisiklik, idare heyetlerinin 6zerk
yapilarinin sinirlandinlmasi anlamina gelir. Diizenleme,
valiliklere ve belediyelere vakiflarin ekonomik kaynaklar
lizerinde biiyiik bir kontrol de saglar.>” Yine iradeye gore,
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instance, during World War I, Komotini (Glimiilcine) was
under Bulgarian control and the Gazi Evrenos Soup Kitchen,
known to be of significance for the Muslim community,
was turned into a church.>¢ When the Muslim population
that lived outside of Western Thrace was exiled to Turkey
with the population exchange, the Muslim Community
Administrations became the legacy of the Ottoman Empire
for Greece. While the legal framework we set out above
gives important indications as to the functioning of the
administrations, the principle of reciprocity set out in Article
45 of the Treaty of Lausanne directly impacts the lives
of minorities, in line with the relations between the two
countries.

The settlement of Greek Orthodox exchangees in Wes-
tern Thrace overturned the demographic balance. The pro-
cess of settlement changed the population make-up of the
region and the loss of its Muslim character in regions other
than Rhodope.>*s In Western Thrace, the Muslim population
that was 83 percent prior to the exchange, fell to 36 percent
in its aftermath.

Much like Turkey, Greece also aimed to create a
homogeneous nation-state by imposing a uniform type for
all. The period leading up to the population exchange is one
of a violent politics of oppression against Muslims, carried
out through ethnic cleansing and discrimination. In the
aftermath of the population exchange, the legal status of the
Muslim minority was acknowledged and different policies
of integration/assimilation were carried out.>*® This change
was also determined by the transforming relations between
Greece and Turkey, which followed a positive path until World
War II. During the premiership of Venizelos, the mutual
relations did not only improve, but also influenced regional
politics. It is possible to observe that during this period the
Muslim minority in Greece lived under less oppression in
comparison to previous and subsequent periods.

In the aftermath of the population exchange, Muslim
Community (Giimiilcine) Administrations existed in the Ko-
motini, Alexandroupoli (Dedeagac) and Didymoteicho (Di-
metoka) provinces of Western Thrace. The functioning of
these administrations is regulated by the 1920 law, whereas
the economic resources required by the administrations to
sustain themselves were identical with the pre-exchange
period. The fundamental sources of income for the admi-
nistrations were the rents from shops and homes, fields,
orchards and pastures belonging to the foundations, as well
as donations from the community. One of the most impor-
tant tasks of the administrations was therefore to manage
Muslim foundations, and carry out the repair and mainte-
nance work for their properties.>”

The protection of the properties of Muslim foundations
remained a difficult task in this period as well. Despite the

improvement in Turkish-Greek relations, some minority
properties were confiscated. Forinstance, the ServiliMosque
in Komotini was demolished by official orderin1936.2°¢ A park
stands in the place of an old Muslim cemetery in Komotini,
the outcome of a expropriation act in 1933.2° The years
between 1936-1946 were those of severe oppression in terms
of domestic politics in Greece. The dictatorship of Metaxas,
Bulgaria’s invasion of Western Thrace with the aid of Nazis
and the subsequent civil war bear negative consequences
not only for minorities, but for all citizens of Greece.

The period between the two wars and the six-year long
civil war resulted in an improvement of mutual relations and
subsequently increased hopes of minority rights protection.
On the other hand, while it was not made a subject of poli-
tics, both countries continued their oppression and limitati-
ons targeting minorities.® The real breaking point came in
the 1950s, and particularly with the Cyprus issue.

At this point, it is necessary to first talk about legal
changes to Muslim Community Administrations. The special
order of the king on administrations, set out in the 1920 law
was released by the Paul I, King of Greece, on 16 June 1949.2"
Comprising nine articles, the order includes provisions
on the elections, member count and responsibilities of
community administrations. The most significant provision
changes the name of Muslim Community Administrations
to the Administration of the Muslim Community Properties,
which entails a significant narrowing of responsibilities.
As Article 7 sets out, the committees’ responsibilities are
reduced to the management of fortunes belonging to the
community. In other words, administrations are stripped of
the task of social and cultural representation of the Muslim
community. Another change concerns the transfer of the
monitoring duty which was given to muftis with the 1920
law to neighbourhood proprietors (Article g). This change
entails the limitation of the autonomous structure of
administrative commissions and gives the governorates and
municipalities a great control over the economic resources
of the foundations.”> The order also sets tout the number
of administration commission members as 12 in Komotini
and Xanthi (Iskege), and 7 in Alexandroupolis and Dimetoka
(Article 1). A new order was issued on 28 September 1949,
concerning the methods of election for the administrative
commissions.?® Subsequent to the release of the order,
the first elections were held on 22 January 1950, and
administrative commissions were formed.>

THE JUNTA PERIOD

Tanks appeared on the streets of Athens on 21 April
1967, entering Syntagma Square and turning their weapons
towards the Parliament building. The coup d’état, one of
the darkest pages of Greek history, was carried out by a
‘Junta of Colonels’. The junta period lasted until 1974, and
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GUMULCINE, YENI CAMI VE 1884'TE Il ABDULHAMID TARAFINDAN INSA ETTIRILEN SAAT KULESI (2008)

GUMULCINE, THE NEW MOSQUE AND THE CLOCK TOWER WHICH WAS CONSTRUCTED BY ABDULHAMID 11 (2008)

idare heyetleri Giimiilcine ve Iskege’de 12 iiye, Dedeagac
ve Dimetoka’da 7 uye olarak belirlenir (Madde 1). 28 Eyliil
1949’da ikinci bir irade gikarilir. Bu irade, idare heyetlerinin
se¢im usulleri hakkindadir.*® Bu iradenin yayimlanmasin-
dan sonra, ilk segim 22 Ocak 1950’de yapilir ve idare heyetleri
olusturulur.?e

CUNTA DONEMI

21 Nisan 1967°de Atina sokaklarinda tanklar goriilmeye
baslanir; tanklar Sintagma Meydani’na girerler ve silahlarini
Parlamento binasina gevirirler. Yunanistan tarihinin en ka-
ranlik sayfalarindan biri olan askeri darbe, ‘Albaylar Cunta-
si’ tarafindan gergeklestirilir. 1974°e kadar siiren cunta done-
mi, Yunanistan’da anti-demokratik uygulamalarin, korku ve
baskinin hakim oldugu yillardir. Cuntanin temel amaci po-
piilist reform projeleri, propaganda ve siddet yoluyla devlet
yonetimini ve toplumu kontrol altinda tutmaktir.?® Baskici
politikalar, tiim Yunanistan vatandaslarini etkisi altina alir,
azinliklar da bu siiregten ¢cok yogun bir sekilde etkilenirler.?

Cemaat-1 Islamiye idarelerine ve vakiflarin bagimsizlik-
larina karsi en biiyiik miidahale bu dénem igerisinde ger-
ceklesir. 1950’den itibaren yapilan segimler 65/1967 sayili
yasa ile iptal edilir, segilmis biitiin yoneticiler gérevlerinden

uzaklastinlir ve idarecileri, cunta yonetiminin kendisi atama
yoluyla belirlemeye baslar. Hiikiimet kurumlarindan kisiler
dogrudan bu heyetlerin basina gegerler.?> Bu da Cemaat-i
Islamiye idarelerini azinliklara ait, 6zerk yapili sivil girisim-
ler olmaktan gikararak, devlet kurumlari haline dondistdirdir.
Bu degisikligi takip eden yedi yilda bircok Misliiman vakif
milki kamulastinlir.?s

Yine bu donemde Yunanistan’in ilk defa azinliklar
konusunda karsiliklilik ilkesine basvurdugu soylenebilir.
Yunanistan, Kibris sorunu ile birlikte iki tlke arasindaki
gerilimin artmasini, 6-7 Eylil olaylarini ve 1964 yilinda
Istanbul’daki Rumlarin pasaportlarinin iptal edilerek siiriil-
mesini, kendi azinliklarina yonelik ayrimci politikalar yiiriit-
meyi karsiliklilik ilkesi uyarinca “mesrulastiran” uygulama-
lar olarak gormektedir.

Cunta doneminde, Dedeagac’taki ve Dimetoka’daki
Cemaat-1 Islamiye idareleri tiimiiyle kaldirlir, Iskece ve
Giimiilcine’dekiler ise “basit birer cami enciimenligi” haline
getirilir.>s

Bu donemde vakif mallarn konusunda biiyiik kayiplar
yasanir. Devlet, istimlak adi altinda vakiflara ait olan
diikkan, arazi ve dini yapilara el koyar ve bazi miilkler

tarihi degerlerine ragmen yikilir. Atama yoluyla heyetlerin
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became a period where anti-democratic procedures, fear
and oppression dominated. The junta rule fundamentally
aimed at populist reform projects, and the control of the
state and society through propaganda and violence.s The
oppressive policies had an impact on all citizens of Greece,
and minorities were severely effected.>®

This period also marks the greatest intervention against
the independence of Muslim Community Associations and
their independence. The elections that had been carried
out since 1950 were annulled with Law no. 65/1967, all
elected officials were suspended and the junta rule started
appointing the administrators.?” This transformed Muslim
Community Associations from being autonomous civilian
initiatives belonging to minorities into state institutions.
The subsequent seven years witnessed the nationalization
of multiple properties belonging to Muslim foundations.>®

The same period witnessed what can be considered
Greece’s first use of the principle of reciprocity on the issue
of minorities. Greece saw the increasing tension between
the two countries over Cyprus, the pogroms of 6-7 Septem-
ber, 1955, and the exile of Istanbul’s Greek Orthodox popu-
lation in 1964 with the cancellation of their passports, as
events that “legitimized” the implementation of discrimina-
tory politics against its own minorities within the framework
of the reciprocity principle.®

During the junta years, the Muslim Community Associa-
tions in Alexandroupolis and Dimetoka were dissolved and
the once in Xanthi and Komotini were reduced to “simple
mosque councils.”?*

The period is one of great losses for foundation proper-
ties. Under the guise of expropriation, the state confisca-
ted shops, fields and religious structures belonging to the
foundations and some of these properties were torn down
despite their historical value. The persons who were appoin-
ted as heads of the foundations did not protect the property
rights of the foundations. As Adiyeke articulates, “there are
complaints that Sevket Hamdi [installed by the junta rule to
the Xanthi Muslim Community Administration] sold certa-
in foundation properties, and especially the fields, at prices
below their value.”? Such implementation resulted in signi-
ficant property losses for foundations in Xanthi.

The confiscation of foundation properties through the
use of various mechanisms became a systematic policy in the
1960s, reaching a new level of gravity with the junta period.
A report prepared by the Gilimiilcine Muslim Community
Administration investigating the property circumstances
of community foundations in the city center of Komotini
demonstrates the gravity of the situation.* According to
the report, a significant proportion of the properties were
confiscated beginning with the 1960s and with the citation
of multiple reasons including protection from flooding,

urban planning implementation and land integration. The
decrease in the amount of land donated by Ali Bey in 1456
to what is known as the Sohtalar Foundation was one such
example. Inthe same manner, the widening and set-building
works to prevent the flooding of the Pospos (Vosvosis) river
in winter months divides into two the fields that are located
in the Kulaklioglu and Kargili Sarica districts. 56 thousand of
the 185 thousand squaremeters belonging to the Kulaklioglu
Sohtalar Foundation is confiscated under the guise of
preventing floods. In1969, 27 shops belonging to foundations
on the Filipu and Kapali Bridges were expropriated. The
Hamam Coffee House on Filipu Street was expropriated in
1970, and a house and land belonging to the Serdar Mosque
Foundation was confiscated in 1971. A last example is the
expropriation of a house and land on the Harilaou Trikoupi
Street in1973. The current location of the university was also
confiscated when it was a vegetable garden belonging to the
foundation, which entailed the expropriation of 29 acres out
of the existing 60.22

Since less work has been carried out on foundation pro-
perties in Xanthi, it is harder to demonstrate the exact con-
sequences of Greek governmental policies. Our meeting with
the Xanthi Muslim Community Association on 1 December
2011 did not lead to clear information on community founda-
tions. It was explained during the meeting that the region
currently used as military barracks used to host 6-7 shops
belonging to the Xanthi Administration, which were exprop-
riated by the Greek government to build a football field. Ho-
wever, military barracks were built instead. In the works of
the administrators we met with, “the expropriations always
target the foundation properties.”?>* On the other hand, va-
rious books and memoirs on the subject demonstrate that
the Muslim community’s foundation properties in the region
were subjected to a significant process of confiscation and
destruction. In 1858, Hact Emin Aga undertook the building
of a clocktower in Xanthi’s main square. The clocktower,
which still stands, is amongst the expropriated properties.
The municipal council of Xanthi decided to tear down the
tower in 1942, however, the implementation of the decision
was prevented after the complaints from the community
and with the intervention of the then-governor Gakis. While
the tower did not was torn down, the inscription gets dest-
royed with hammers and shovels one night.>> The Pazarye-
ri Mosque, also built by Haci Emin Aga and located next to
the clocktower, was arsoned by Bulgarian soldiers in 1943,
during World War II. The municipality did not allow for the
mosque to be rebuilt after the war, expropriated the land
and made it part of the city square.?*® Another lose is the Kii-
tiiklii Tekke [convent] in the town of Boru, which was built
towards the end of the 15" century. The land that the tekke,
which is in ruins today, stood on was confiscated from the
community and became private property.>” One of the most
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ve vakiflarin basina getirilen kisiler ise vakiflarin milkiyet
haklarina geregi kadar sahip ¢ikmazlar. Adiyeke’nin de dile
getirdigi gibi, Iskece Cemaat-i Islamiye Idaresine cunta
yonetimitarafindan getirilen “Sevket Hamdi’nin, vakiflara ait
bazi miilkleri 6zellikle de arsalari bedelinin altinda sattigina
dair sikayetler” bulunur.? Biitiin bunlar Iskece’de bulunan
vakiflarin biiylik miilk kayiplari yasamasina neden olur.

Vakiflara ait miilklerin gesitli mekanizmalar yoluyla ce-
maatlerin elinden alinmasi 1960 yilindan itibaren sistemli
bir politikaya doniisiir. Bu politika, cunta donemi ile birlik-
te daha da vahim bir hal alir. Giimiilcine Cemaat-i Islamiye
Idaresi’nin hazirlamis oldugu ve Giimiilcine sehir merkezin-
deki cemaat vakiflarina ait kirk miilkiin durumunu inceleyen
rapor, miilkiyet sorununun ciddiyetini gosterir.?” Rapora
gore, 1960 yilindan itibaren su baskinlarindan koruma, se-
hir plani uygulamasi ve toprak biitiinlemesi gibi ¢alisma-
lar bahane edilerek vakif mallarinin énemli bir kismina el
konur. Ornegin; 1456 yilinda Sohtalar Vakfi olarak bilinen
ve Ali Bey tarafindan vakfedilen arazilerin miktar yukarda
s6z edilen sebeplerden otiirii azaltilir. Ayni sekilde, Pospos
(Vosvosis) Cayrnin kis aylarinda taskinliklara sebep olma-
masi igin yapilan genisletme ve set yapma ¢alismalari, Ku-
laklioglu ve Kargili Sarica mevkiinde bulunan arazileri ikiye
boler. Kulaklioglu Sohtalar Vakfr’na ait 185 bin metrekarelik
arazinin 56 bin metrekaresine su taskinliklari bahane edile-
rek el konur. 1969°da Acik Koprii ve Kapali Koprii lizerinde
bulunan 27 adet vakif diikkani istimlak edilir. 1970’te Filipu
Caddesi’ndeki Hamam Kahvehanesi, 1971°de Serdar Camii
Vakfi’na ait ev ve arsa istimlak edilir. Son 6rnek olarak, Ha-
rilau Trikupi Caddesi’nde bulunan ev ve arsa 1973’te istimlak
edilir. Yine cunta déneminde, su an iiniversitenin oldugu yer
eskiden vakfa ait sebze bahgesiydi. 60 doniimliik olan yerin
29 doniimi istimlak edilir.>®

Iskece’deki vakif miilklerine iliskin calismalar daha az
oldugundan, cemaat vakiflarina iliskin Yunanistan hiiki-
metinin politikalarinin ne gibi sonuglar dogurdugunu ortaya
koymak daha zordur. 1 Aralik 201 tarihinde Iskece Cemaat-i
Islamiye Idaresi ile yaptigimiz goriisme sonucunda, kendi-
lerinden cemaat vakiflarina iliskin net bilgi alamadik. Yap-
tigimiz goriismede, su an orduevi olarak kullanilan bolgede
Iskece Idaresi’ne ait alti-yedi adet diikkan vardi. Yunanistan
tarafindan yesil saha yapmak amaciyla istimlak edilir. Lakin
yesil saha yerine ordu evi insa edilir. Goriistiiglimiiz idareci-
lerin deyimiyle, “istimlakler hep vakif mallarini vurur.”»s Ote
yandan, cesitli kitap ve anilarda Iskege bolgesindeki cema-
at miilklerinin de ciddi bir el koyma ve yikim uygulamasina
maruz kaldiklari gériiliir. 1858°de Haci Emin Aga tarafindan
Iskece meydanina bir saat kulesi yaptirilir. Halen ayakta
duran saat kulesi istimlak edilen miilkler arasindadir. Iske-
¢e Belediye Meclisi, 1942°de kuleyi yikma karar alir, fakat
yikim kararinin uygulanmasi cemaatin sikayeti ve donemin
Valisi Gakis’in miidahalesi ile 6nlenir. Ancak saat kulesinin

kitabesi, bir gece, ¢ekic ve kazmalar ile paramparga edilir.®
Yine Haci Emin Aga tarafindan yaptirilan ve Iskece meyda-
nindaki saat kulesinin hemen yaninda bulunan Pazaryeri
Camii Ikinci Diinya Savasi sirasinda 1943’te Bulgaristan as-
kerleri tarafindan yakilir. Belediye caminin savastan sonra
yenideninsave tamir edilmesine izin vermez ve cami arsasini
istimlak ederek sehir meydanina dahil eder.?> Diger bir kayip
da Boru kasabasinda bulunan Kiitiiklii Tekkesi’dir. 15. ylizyi-
lin sonlarinda insa edilir. Giiniimiizde harap durumda olan
tekkenin bulundugu arazi cemaatin elinden alinir ve 6zel bir
sahsin miilkiyetine gecer.? Iskece’deki Miisliiman cemaa-
tini sarsan en biiyiik olaylardan biri de, 22 Aralik 1972 Cuma
giinii, cunta yonetimi tarafindan Tabakhane (Debbaghane)
Camii’nin yikilmasi olur.

Tabakhane Camii, Bati Trakya’nin en eski camilerinden-
dir. Abdurrahim Dede’ye gore, caminin yapim tarihi 1600-1650
yillar arasina denk gelir. Pazaryeri Camii’nin 1943’te yikilma-
sindan sonra Tabakhane merkez camii konumuna gelir. Fakat
18 Aralik 1972 tarihinde, cemaat idaresine caminin istimlak
edildigi ve yikilacagl bildirilerek on giin icinde bosaltilmasi
istenir. Bu siire zarfinda Miftiiliik, cemaatin onde gelenle-
ri ve cemaat mensuplari camiyi yiktirmamak icin biiyiik bir
miicadeleye girisirler. Bu kisilerden olusan bir heyet 20 Aralik
giinii yikim kararinin geri alinmasi konusunda vali ile goriis-
se de, goriismeden olumlu bir sonug alinmaz. 21 Aralik giinii
miiftiilik Atina’daki yetkililere duruma dair bir telgraf geker.
Iskece’deki idareciler Atina’nin yikima engel olabilecegini dii-
siinerek, camiyi miimkiin olan en kisa siirede yikmaya karar
verirler. Tabakhane Camii, 22 Aralik giinii yerine park yapi-
lacag gerekgesiyle, minaresi, kitabesi ve halilaryla birlikte
yikilir.2 Hala Osmanli dénemine ait izlerin korundugu, ‘Eski
Iskece’ denen bolgede bulunan cami, evler ile birlikte biiyiik
bir istimlak projesinin pargasi olur. Su an caminin bulundugu
yerde bir iiniversite kampiisii bulunur. Bati Trakya’da yaptigi-
miz goriismelerde, isminin yayimlanmasini istemeyen bir ku-
rum temsilcisi, Tabakhane Camii’nin liiks binalarin karsisinda
oldugu ve goriintii kirliligi yarattigi igin yikildigini belirtti.>

Miilkiyet kayiplar konusunda akademik ve bilimsel
calismalarin eksikliginden 6tiirii Giimiilcine ve Iskege ile
Bati Trakya’nin diger bolgeleri hakkindaki bilgiler sinirlidir.
Yukarida aktarilanlar yasananlarn gostermekle beraber, res-
min tamaminin goriilebilmesi icin bu konuda genis kapsam-
li calismalarin yapilmasi gerekir. Halihazirda, Iskece sehir
merkezindeki vakiflardan sorumlu olan Iskece Cemaat-i Is-
lamiye Idaresi’ne ait 70 civarinda diikkan ve ev, dokuz cami
ve bir de medrese vardir. Ayrica, Iskece’de bulunan iki azin-
lik okulunun binalar da Idare’nin miilkleri arasindadir.?s
Glimiilcine sehir merkezindeki vakiflardan sorumlu olan
Giimiilcine Cemaat-1 Islamiye Idaresi’ne ait, 655 bin metre-
kareye tekabiil eden 41 adet arazi, 22 cami, sekiz mescit, bes
okul, bir medrese, iki yurt binasi ve alti mezarlik vardir. Ayni
sekilde, kira geliri getiren 149 adet miilkii mevcuttur.>*
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debilitating events for the Muslim community in Xanthi was
the destruction of the Tabakhane Mosque by the junta rule
on 22 December 1972.

Tabakhane used to be one of the oldest mosques in
Western Thrace. According to Abdurrahim Dede, the mosque
was built sometime between 1600 and 1650, and it had
becomethe central mosque afterthe destruction of Pazaryeri
Mosque in 1943. On 18 December 1943, the community was
told that the mosque had been expropriated to be torn down,
and they were asked to evacuate within ten days. The Office
of the Mufti, community leaders and members undertook a
significant struggle to prevent the demolition of the mosque.
A commission met with the governor on 20 December for the
retraction of the demolishing decision, however the meeting
did not bear a positive outcome. On the 21t of December,
the Office of the Mufti sent a telegram to the officials in
Athens on the matter. Afraid that Athens might obstruct the
demolition, the administrators in Xanthi decide to tear down
the mosque as soon as possible. On the 22" of December,
the Tabakhane Mosque was torn down with its minaret,
epitaph and carpets, claming that a park would be built in
its place.®® The mosque, located in the region informally
called old Xanthi that still bears traces of the Ottoman
period, became part of a large-scale expropriation project
along with houses. Currently, a university campus stands
where the mosque used to be located. An institutional
representative who wished to remain anonymous stated
that the Tabakhane Mosque was demolished because it was
inthe way of the view of some luxury apartment blocks.* The
lack of academic and scientific studies on the loss of property
limits the information on Komotini, Xanthi and other parts
of Western Thrace. While the above examples convey what
happened to a certain extent, a full picture necessitates
large-scale studies on the subject. The Xanthi Muslim
Community Administration, responsible for the foundations
in the city center, currently has under its authority around
70 shops and homes, 9 mosques and a religious school. The
buildings of the minority schools in Xanthi are also owned
by the Administration.>s® The Komotini Muslim Community
Administration, responsible for foundations in Komotini
city center, ownes 41 titles of land comprising 665 thousand
squaremeters, 22 mosques, eight mesjids [prayer rooms],
five schools, one religious school, two dormitory buildings
and six cemeteries. It also possesses 149 properties that
generate rentincome.”

The period between the end of the junta rule in 1974 and
the subsequent transition to democracy has been debilitating
for the minority population in Western Thrace. The junta
period, which ended in 1974, bore grave consequences for
the minorities in Western Thrace. The majority of properties
belonging to Muslim foundations were lost, and the Muslims
in Western Thrace were deprived of the right to elect the

1972'DE YUNANISTAN DEVLETI TARAFINDAN ISTIMLAK EDILEREK YIKILAN ISKEGE
TABAKHANE CAMI'NIN TAMIR KITABES]

THEINSCRIPTION OF REPAIR OF THE ISKEGE TABAKHANE MOSQUE WHICH WAS CONFISCATED
AND TORN DOWN BY GREECE IN 1972

administrators of their own institutions. The process
of transition to democracy led the minority population
to hope for the restitution of their rights. These hopes
were shattered with the continuation of the junta-period
procedure of appointments in the democratic period and the
failure to return confiscated properties. Many of the minority
institution representatives we interviewed in Western
Thrace within the scope of this study have emphasized that
the junta period continues for minorities.

THE TRANSITION TO DEMOCRACY AND FOUNDATIONS

The power of the junta was shaken by the increased num-
ber of oppositional student movements and the economic
crisis of 1970. The Cyprus crisis and the military operation of
the Turkish Armed Forces brought the junta to an end. The
period of junta rule ended on 24 July 1974 and the transition
to democracy began under the leadership of Konstantinos
Karamanlis.>?

With the transition to democracy, the Karamanlis
government nullified many procedures of the junta period,
however the appointments concerning the minority
populationin Western Thrace were not annulled. Despite the
adoption of a new constitution, the usurped election right
of the Muslim minority was not restituted. To the contrary,
the state was granted greater intervention powers into the
administrative organization of Muslim foundations. Law no
1901 on “The Foundations of the Muslim Minority and the
Management and Operation of their Properties” adopted
in 1980 included provisions that significantly limit the
administrative and economicrights of the foundations.>3 The
draft law was adopted during a parliamentary session where
the two minority members of the parliament were absent
and the only objection was raised by a member of the Greek
Communist Party (KKE), and raised intense objections from
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1974 yilinda cunta déneminin bitmesi ve demokrasiye
gecise kadar olan siireg Bati Trakya azinlik toplumu igin bii-
yiik oranda sarsici olmustur. 1974’te sona eren cunta déne-
mi Bati Trakya’daki azinliklar agisindan gok sarsici sonuglar
dogurmustur. Misliiman vakiflarina ait miilklerin 6nemli
bir kismi kaybedilmis, Bati Trakya Miisliimanlar kendi ku-
rumlarinin idarecilerini segme hakkindan dahi mahrum bira-
kilmiglardir. Demokrasiye gecis siireci, haklarini geri almak
acisindan azinlik toplumunu Umitlendirmistir, fakat cunta
doneminde getirilen atama usuliiniin demokratik dénemde
devam etmesi ve el konan vakif miilklerinin iade edilmemesi
bu yondeki umutlari kirmistir. Bati Trakya’da goriisme yap-
tigimiz birgok azinlik kurumu temsilcisi cunta doneminin
azinliklar igin halen devam ettigini vurgulamislardir.

DEMOKRASIYE GECiS SURECI VE VAKIFLAR

Cunta’nin iktidar, muhalif 6grenci hareketlerinin artma-
sive 1970 yilinda ortaya gikan ekonomik krizle birlikte sarsil-
di. Kibris krizi ve Tiirk Silahli Kuvvetleri’nin Kibris harekati
ise Cunta’nin sonunun gelmesine neden oldu. 24 Temmuz
1974’te cunta donemi sonlandi ve Konstantin Karamanlis’in
onciiliigiinde demokrasiye gegis siireci basladi.>

Demokrasiye gegisle birlikte, Karamanlis hiikiimeti cun-
ta doneminin pek ¢ok uygulamasini iptal etti. Ancak, Bati
Trakya azinlik toplumunu ilgilendiren atamalar iptal edil-
medi. Yeni bir anayasa yapilmasina ragmen, Miisliiman
azinligin cunta déneminde elinden alinan segim hakki iade
edilmedi. Aksine, devletin cemaat vakiflarinin idari yapilan-
malarina miidahale yetkisi daha da artti. 1980 yilinda ¢ika-
rilan ve ‘Miisliiman Azinligin Vakiflari ve Onlarin Mal Var-
liklarinin Yénetim ve Isletilmesi’ basligini tasiyan 1091 sayili
kanun, vakiflarin idari ve ekonomik haklarini 6nemli élgiide
sinirlayan diizenlemeleri beraberinde getirdi.*® Donemin
meclisinde bulunan iki azinlik milletvekilinin yer almadigi ve
kanunlasmasina iliskin tek itirazin Yunan Komdiinist Partisi
(KKE) uiyesi bir milletvekilinden geldigi bir oturumda kabul
edilen yasa teklifi, azinlik temsilcilerinin biiyiik tepkisini
cekti.>® Temsilciler bir araya gelerek, yasayi reddeden ve bir
an once degistirilmesi igin hiikiimetten talepte bulunan bir
metin hazirladilar; bu kanunla miicadelede her tiirlii yasal
yola bagvuracaklarini ifade ettiler. Buna Tiirkiye’nin, Yu-
nanistan hiikiimetinin uluslararasi yiikiimliiliiklerini yerine
getirmedigine dair iddialari ve azinlik temsilcilerinin ulusla-
rarasi sikdyet mekanizmalarina basvuracaklar beyanlar da
eklenince, Yunanistan yasanin birgok hiikmiiniin yiriirliige
girmesini saglayacak kararnameleri cikarmaktan vazgecti.>°
Boylece, 1091 sayili kanun, 1991°e kadar resmi olarak yiiriirlii-
ge girmedi.

Bu yasanin 5. maddesine gore, her vakif icin beser kisi-
den olusan bir yonetim kurulu segilecekti. Ancak bu segimin
yapilabilmesi igin, yonetici sayisinin iki kati kadar aday ¢ik-
madigi takdirde, bolge valisi aday listesini tamamlayacak

sekilde atama yapacakti.=' 1. madde, valiye azinliklara ait
birden ¢ok hayir kurumu bulunan yerlerde tek bir yénetim
kurulu olusturma yetkisi taninmisti. 16. madde ise valiye va-
kiflarin biitceleri lizerinde asiri genis bir denetim hakki tani-
misti. Buna gore, vakiflar valinin onayini almadan herhangi
bir harcama yapamiyordu ve vali, biitge gelir ve gider kalem-
leri izerinde diledigi tasarrufta bulunabiliyordu. Bolge vali-
sinin vakiflar lizerindeki niifuzu atamalar yoluyla iyice artt.
Bu kosullar altinda azinlik toplumunun yasaya ve devlet ku-
rumlarina gosterdigi tepkiler de artti.

Yasanin 20. maddesiise, tek basina vakiflarin adeta idam
fermanini imzalamaktaydi.??* Bu maddenin 1. fikrasi, vakif
yoneticilerinin, vakiflara ait olan ya da idaresini iistlendikleri
mallarin hesap doékiimiini, “yasanin ilanindan itibaren bir
yil igcinde bulunduklar yorelerdeki vergi dairelerine” bildir-
mek zorunda olduklari hiikmiinii barindiryordu.zs Basit bir
mal beyanindan ibaret gibi goriinen bu diizenlemenin bera-
berinde getirdigi uygulama, vakif yonetimlerinin ekonomik
kaynaklarina agir bir darbe vurmustur. soo yillik Osmanli
hiikiimranligi boyunca edinilen miilklerin ilkel kosullar al-
tinda tutulan kayitlar, savaslar, isgaller ve gog¢ hareketleri
sirasinda kismen yok olmustu. Yunanistan, kayitlarin yok-
lugunu veya eksikligini, bu miilklere el koymak igin bir ge-
rekge olarak kullanmistir. 20. maddenin, sekiz yil gecikmeli
olarak, 15 Ocak 1989 tarihinde yiiriirliige girmesiyle birlikte
bolge valileri tarafindan olusturulan komisyonlar, vakiflara
ait olan tasinmazlarin tespiti ve belgelenemeyen miilklere el
koyma siirecine hiz vermislerdir. Bu uygulamalarin disinda,
vakiflarin sahip olduklan tasinmazlarla ilgili kira arttirma
ve 0denmeyen kiralar igin dava agma gibi haklar da 1980°li
yillarda ellerinden alinmistir. Ayni donemde, azinlik egitim
kurumlarini ve ibadethanelerini yasatmak amaciyla faaliyet
gosteren kiigiik lgekli yardim kuruluslarn da yok olma tehli-
kesiyle karsi karsiya kalmistir.>

CUMHURBASKANLIGI KARARNAMESI VE SONRASI:
1990°'LI YILLAR

8 Nisan 1987 tarihli ve 36 azinlik mensubu tarafindan im-
zalanarak Giimiilcine’de dagitilan bir bildiri, vakif yoneticileri
segiminin 1920 yilinda gikarilan 2345 sayili yasanin 6ngordii-
g bicimde yapilmasi ya da Miisliiman azinlik ile kurulacak
diyalog sonucunda yeni bir secim yasasinin kabul edilmesi
gibi taleplere yer veriyordu.s 1980°de kabul edilen ve Miis-
liiman azinligin siddetli protestolariyla karsilasan 1091 sayili
kanunun uygulamaya gegirilmesini amaglayan 1 Numarali
Cumhurbagkanligr Kararnamesi, 3 Ocak 1991 tarihinde ilan
edilmistir. Kararname, 1091 sayili kanunda vakiflarin idari ve
ekonomik haklarini sinirlayan diizenlemeleri yinelemenin
yani sira, 6zellikle devletin vakif yoneticilerinin segim siireci-
ne miidahalesini kolaylastiriyordu. Kararnamenin 25. mad-
desi, vakif idarelerinin segimleri gergeklestiremedigi durum-
larda, devlete vakif yoneticilerini atama hakki tanimaktaydi.
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the representatives of minorities.* The representatives met
and prepared a text that rejected the law and demanded its
immediate change fom the government, stating that they
intended to pursue all legal paths to combat the law. With
the addition of the claims that the Greek government was
not fulfilling its international obligations and the declaration
that the minority representatives intended to pursue
international mechanisms of complaint, Greece decided not
to release the regulations that would enable the entry of
multiple provisions of the law into force. As a result, Law
no.1091did not officially enter into force until 1991.

According to Article 5 of the Law, an executive board
comprising 5 people would be elected for each foundation.
However, for the election to be held a list of at least 10
candidates would be necessary. In case this list could not be
compiled, the regional governor would make the necessary
appointments to the list.s® Article 11 granted the governor
the authority to establish a single executive board in places
with multiple charitable institutions. Moreover, Article
16 vested the governor with excessively wide powers of
monitoring foundation budgets, such that the foundations
could not undertake any spending without the governor’s
approval and the governor could economize as he wished
over the budget and the items of income and spending. The
appointments resulted in a further increase of the regional
governor’s influence over the foundation. Under these
conditions, the reactions of the minority community against
this law and state institutions intensified.

Article 20 alone constituted a death sentence for the
foundations.>"Thefirst paragraph of thisarticle contained the
provision that the trustees of the foundations had to report
to “regional tax offices within a year of the law being issued”
the inventory of properties belonging to the foundation or
those whose management they were responsible for.s® The
implementation accompanying this regulation, seemingly
a simple declaration of properties, greatly damaged the
economic resources of foundation managements. The
records of properties acquired in the soo years of Ottoman
rule were kept under primitive conditions and were partially
destroyed during wars, invasions and migrations. Greece
used the absence or inadequacy of records as an excuse
for confiscating these properties. With the entry into force
of Article 20 on 15 January 1989, after a 5 year delay, the
commissions put together by regional governors expedited
the process of confiscating immovable properties that
could not be determined or documented as belonging to the
foundations. Inaddition, the rights of foundations toincrease
the rent of their properties or file courtcases when their rent
was not paid were also confiscated in the 1980s. During the
same period, small-scale charity organizations that worked
for the sustenance of minority educational establishments
and places of worship faced the risk of extinction.>

THE PRESIDENTIAL DECREE AND ITS AFTERMATH:
THE 1990S

A declaration dated 8 April 1987 and signed by 36
members of the minority community was disseminated in
Komotini. The declaration included demands for the election
of foundation executives to be carried out in line with Law
no 2345 adopted in 1920, or a new law to be adopted in
dialogues with the Muslim minority.2* Presidential Decree
no. 1, which entered into force Law no. 1091 adopted in 1980
and the focus of intense protests from the Muslim minority,
was released on 3 January 1991. The decree repeated the
provisions of Law no 1091 that limited the administrative and
economic rights of the foundations, and made it easier for
the state to interfere in the process of electing foundation
executives. Article 25 of the decree authorized the state
with appointing trustees in cases where the foundation
administrations could not carry out the elections. The same
article stated that if a trustee quit his or her position, was
expelled or died, the regional governor would appoint the
first member on the list presented to him. If the list was
exhausted or no members accepted the responsibility, the
governor would appoint a member of the community that
fulfilled the conditions for being elected as a trustee.?*

Much like Law no 1091, this decree attracted the reaction
of the minority community and could not fully enter into force.
However, the economic monitoring rights of the general and
regional governors on foundations increased after the decree
was released, leading to the confiscation of many foundation
properties in the same period, and the implementation of
certain economic sanctions.> An official document that was
leaked to the press in 1990 and that acted as the source of all
subsequent governments’ minority policies, demonstrates
how minority foundations were perceived within the
framework of discriminatory state policies. The document
bore the signatures of the country’s prominent party leaders
including Konstantin Mitsotakis, Andreas Papandreou and
Kharilaos Florakis that met under the leadership of Prime
Minister Xenophon Zolotas on 31 January 1990, and referred
to ‘possible dangers’ in Western Thrace.>* These included,
“a demographic development in the region to the detriment
of the ‘Greek element’ caused by the high birth rates of the
Muslim community,” “the establishment of an independent
minority party,” and “the possibility that the unification and
singular management of foundations turning into a strong
weapon.” The same document listed amongst precautions
that should be taken in the face of these dangers, “the
settlement of Pontus Greek Orthodox population in the
Evros and Rhodope provinces for the protection of the Greek
element in Western Thrace,” and the “systematic purchase
of agricultural lands belonging to Muslims to encourage
their move to the cities.” Keeping in mind that the majority
of the Turkish population in Western Thrace work in the
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Yine ayni madde, vakif yoneticilerinden biri ayrilir, gérevden
alinirya da oliir ise, bolge valisinin kendisine sunulan listede
en Ust sirada yer alan liyeyi gorevlendirmesini 6ngormek-
teydi. Liste tiikendigi ya da higbir liye gorevi kabul etmedigi
takdirde, valinin cemaat igcinden yonetici segilme kosullarina
uygun bir kisiyi goreve atamasi miimkiin olacakt.z®

1991 tarihli bu kararname de 1091 sayili kanun gibi azin-
lik toplulugunun biiyiik tepkisini ¢ekti ve biitiiniiyle uygula-
maya gegcirilemedi. Bununla birlikte, genel ve yerel valilerin
vakiflar iizerindeki ekonomik denetim haklari kararnamenin
ilani sonrasinda daha da artti; bu donemde de birgok vakif
malina el kondu ve cesitli ekonomik yaptinmlar uygulan-
maya devam edildi.®” Aslinda 1990 yilinda basina sizan ve
sonraki donemde iktidara gelen biitiin hiikiimetlerin azinlik
politikalarina kaynaklik eden resmi bir belge, donemin ay-
rimci devlet politikalar baglaminda azinlik vakiflarinin nasil
algilandigini garpici bir bicimde ortaya koymaktadir. Bagsba-
kan Xenophon Zolotas énderliginde 31 Ocak 1990 tarihinde
bir araya gelen Konstantin Mitsotakis, Andreas Papandreu
ve Kharilaos Florakis gibi iilkenin 6nde gelen parti liderleri-
nin imzasini tagiyan metinde, Bati Trakya’daki ‘muhtemel
tehlikelere’ atifta bulunuluyordu.?® Bunlar arasinda, “Miis-
liimanlar arasinda dogum oraninin yiiksek olmasina bagli
olarak, bolgedeki demografik gelisimin “Yunan unsuru”nun
zarar gorecegi sekilde gerceklesmesi” ve “bagimsiz bir azin-
ik partisinin kurulmasinin® yani sira, “vakiflarin birlesti-
rilerek tek elden yonetilmesinin giiclii bir silaha déniisme
ihtimaline” de yer veriliyordu. Ayni belgede, bu tehlikelere
karsi alinmasi gereken dnlemler arasinda, “Bati Trakya’daki
Yunan unsurunun korunmasi adina Evros ve Rodop illerine
Pontus Rumlarininyerlestirilmesi” ve “Miisliimanlarin sehir-
lerde yasamasinin tesvik edilmesi amaciyla Miisliimanlara
ait tarnim arazilerinin sistematik bir bicimde satin alinmasi”
yer almaktaydi. Bati Trakya Tiirk niifusunun ¢ogunlugunun
tarimla ugrastigi ve bélgedeki tarim arazilerinin bircogunun
davakiflara ait oldugu dikkate alinirsa, bu onlemlerin devle-
tin yillardir siiregelen vakif mallarina el koyma ve vakiflara
yonelik diger idari ve ekonomik yaptinm uygulamalariyla
paralellik arz ettigi goriilecektir. Yine ayni belgede, “Glimiil-
cine’deki Tiirk Konsoloslugu’nun etkinligini sinirlandirmak
amaciyla vakiflarin demokratik denetiminin saglanmasi”
bir diger onlem olarak yer almakla birlikte, 1990°li yillar bo-
yunca Yunanistan hiikiimetleri vakiflar, okullar ve miiftiiliik
gibi 6nemli azinlik kurumlarinin bagimsizligini sinirlamaya
yonelik politikalarini siirdiirerek azinlik topluluklarinin bek-
lentilerini bosa ¢ikarmislardir.?9

Dénemin milletvekili Dr. Sadik Ahmet, 1993 yilinda
Basbakan Konstantin Mitsotakis’e yazdigi bir mektupta,
Mitsotakis’in li¢ yil 6nce s6z verdigi gibi, vakif yoneticilerinin
secimle is basina gelmesi icin gerekli diizenlemelerin
yapilmasini talep etmis, secimler yapilamadigi siirece
vakiflarin mal varliklarinin bosa harcanmakta ve giderek yok

olmakta oldugunu vurgulamistir. Ancak, 2008 yilinin Subat
ayinda gikarilan ve 1980 tarihli yasayi yiriirliikten kaldiran
3647 sayili yasada yapilan bazi degisikliklerden sonra bile,
uygulamada segim prosediiriiniin demokratiklesmesi adina
kayda deger bir gelisme olmamistir.2+

3647 SAYILI YASADAN BUGUNE: SON GELISMELER

3647 sayili yasa, vakif yonetim kurulu segimlerinin, bolge
valisi ile yerel miiftii ve imamlarin denetimi altinda yapila-
cagina dair diizenlemeler getirmekte, ancak bu denetimin
nasil yapilacagini agikliga kavusturmamaktadir. Yasaya
gore bolge valisi “istisnai olarak” 6zel bir komiteye bagli bir
vakiflar grubu olusturma ve secim diizenleme yetkisine sa-
hiptir. Secimler yapilamadigi takdirde, vali uygun gordiigi
kisileri yonetim kurulu liyeligine atayabilecektir. Bu diizen-
lemeler 1980 yilinda gikarilan 1091 sayili yasa ve 1991 tarihli
kararnamenin ilgili hiikiimleriyle 6nemli benzerlikler goster-
mektedir. 3647 sayili yasanin segimlerle ilgili diizenlemele-
ri de azinligin yogun tepkisiyle karsilasmis ve uygulamaya
gecirilememistir. Giimiilcine, Iskece ve Dimetoka’daki iig
vakif da, halen yasanin kabuliinden 6nce atanmis liyelerden
olusan yonetim kurullar tarafindan idare edilmektedir.z
Azinlik temsilcileri, gerek segim siireci, gerekse vakiflarin
mal varliklari Gizerindeki genis denetim yetkilerinden otiird,
3647 sayili yasanin atanmig miiftiileri ilgilendiren hiikiimle-
rini de kinamis ve 19 Subat 2008 tarihli bir basin agiklamasiy-
la yasayi biitiiniiyle reddettiklerini ve uygulamayacaklarini
ifade etmislerdir. Avrupa Konseyi Parlamenterler Meclisi de
2010 yilinda verdigi bir kararda, azinlik vakiflarinin hukuki
statiileriyle baglantili olan ve neredeyse 5o yildir bir tiirlii
¢oziilemeyen sorunlari biiyiik 6l¢iide diizenleyebilecek 3647
sayili yasay biitiiniiyle uygulamaya gecirmesi konusunda
Yunanistan’a ¢agrida bulunmustur.

3647 saylli yasanin bir diger eksikligi de vakiflarin
isleyisi ve idaresi agisindan Islam hukukunun gecerliligi
ve uygulanabilirligi hususlarinda net bir hiikim ortaya
koymamasidir. Diger diizenlemelerden farkli olarak, yasanin
devlet adina bir zihniyet degisikligine isaret ettigi iddia
edilebilecek tek 6zelligi, daha 6nceki yasalarin ve diger hukuki
belgelerin aksine miitekabiliyet ilkesine atif yapmamasidir.
Tiirkiye’de 2008’de g¢ikarilan Vakiflar Kanunu’nda bu atfin
yapildigi g6z oniinde bulunduruldugunda, bu, olumlu bir
gelismedir.# Bunun disinda, yasanin azinlik haklari agisindan
getirdigi tek kazammin, vakiflarin agik bir bigimde “ozel
hukuk kapsamina giren tiizel kisilikler” olarak tanimlanmalari
oldugu soylenebilir. Vakiflarin tiizel kisiliklerinin yasa
yoluyla taninmasi, ilk asamasi 2009’da tamamlanan kent
merkezlerindekivakiflara ait taginmazlarin tapu tescil siirecine
de ivme kazandirmistir. Giimiilcine’de 35 vakif 150%yi askin
gayrimenkuliinii tescil ettirmis, Iskece’dekivakiflar ise yaklasik
90 adet miilke sahip tek bir tiizel kisilik olarak birlestirilmistir.
Bununla birlikte Dedeagag, Dimetoka ve Bati Trakya’nin kirsal
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agricultural industry and that most of the agricultural fields
in the region belong to foundations, it becomes apparent
that the precuations are in parallel with the decades-long
state policies of confiscating foundation properties and
other administrative and economic sanctions targeting
foundations. The same document includes as a preemptive
measure, “the democratic inspection of the foundations to
limit the effectiveness of the Turkish Consulate in Komotini,”
however the continuation of Greek governments’ policies
towards limiting the independence of important minority
institutions such as foundations, schools and the Office of
the Mufti throughout the 1990s frustrated the expectations
of minority communities.>*

In a letter he wrote to Prime Minister Konstantin Mitso-
takisin 1993, member of parliament Dr. Sadik Ahmet deman-
ded the introduction of legislation for foundation trustees
to be determined by elections, as promised by the Prime
Minister in 1990, and emphasized that as long as elections
were not held the properties of the foundations lay wasted
and perished. However, even with the law no. 3647 that was
adopted in February 2008, and that annulled the 1980 law,
significant developments towards the democratization of
electoral procedures did not take place.>*

FROM LAW NO 3647 TO TODAY:
LATEST DEVELOPMENTS

Law no 3647 regulated that the elections for the board
of trustees of foundations would be carried out under the
inspection of the regional governor, local mufti and imams,
but did not specify how the inspection would be carried out.
According to the law, the regional governor has the authority
to put together and regulate a group of foundations under the
responsibility of a special committee “in exceptional cases.”
In cases where elections cannot be held, the governor can
appoint persons he deems appropriate to the position of
trustees. These regulations bear similarities with the related
provisions of the law no 1091 adopted in 1980 and the 1991
decree. The regulations of law no 3647 on elections met
with the intense protest of the minority and could not be
implemented. The three foundations in Komotini, Xanthi and
Dimetoka are still managed by boards of trustees appointed
before the adoption of the law.# The representatives of
minorities voiced their disagreement with the provisions
of Law no 3647 on appointed muftis based on the election
process and the wide powers of inspection over the properties
offoundations. Inapressrelease dated 19 February 2008, they
stated their wholesale rejection of the law, adding that they
would not be implementing it in practice. In a 2010 decision,
the Parliamentary Assembly of the Council of Europe called
upon Greece to implement Law no 3647 that could regulate
to a great extent the 5o year long unsolved problems of
minorities, largely connected to their legal status.

Another flaw of Law no 3647 is its lack of a clear
provision on the validity and applicability of Islamic law
on the management and functioning of foundations. The
only characteristic of the law, which could be interpreted
as signalling a mentality change, is that unlike previous
legislation it does not mention the principle of reciprocity.
Keeping in mind that the principle is referred to in the 2008
Law on Foundations adopted in Turkey, this is a positive
development.>” The only other positive development for
minority rightsisthe recognition of minorities clearly as “legal
personalities within the scope of special legislation.” The
legal recognition of the legal personality of foundations was
expeditedinthetitle deed registration process of foundations
in urban centers, completed in 2009. In Komotini, 35
foundations registered over 150 properties, and foundations
in Xanthi were brought together as a single legal personality
with a possession of almost 9o properties. The title deed
registration process of many foundation properties in the
rural and mountainous areas of Alexandroupolis, Dimetoka
and Western Thrace is progressing at a much slower rate due
tothe lack of documentation and the difficulty of determining
the location of properties. On the other hand, the high levels
of transfer tax foreseen for the title deed registration of
properties with insufficent documentation demonstrating
that they belong to the foundations is a significant strain on
foundation budgets. The court cases filed by the Komotini
Community Administration at the Bidayet Court since 2008
for the registration of difficult properties has resulted in
positive rulings, however the foundation is asked to pay
the transfer tax to register the properties in its own name
since the cases are based on the right of use of properties for
which enough documentation does not exist. The minimum
amount of transfer tax is 2,500,000 Euros.

The income tax demanded for real estate properties of
the foundations was regularly collected until 1973, how-
ever the Treasury stopped accepting the payment of these
taxes after the date and made the foundations incur debt.
The foundation properties were morgaged in return for the
accumulated debt. Law no. 3554 accepted in 2007 resulted
in the cancellation of debts, yet the mortgaged properties
continue to be a problem for the foundations. In the notice
sent by the Rhodope Provincial Treasury Office to Komotini
Foundations Administration on 26 June 2008, it was stated
that “The overdue debts for which the notification was pre-
viously made have to be paid for the removal of the mortga-
ge, mortgages can be limited after the debts are cancelled
in accordance with the law, however this is a lengthy and
complicated procedure.” The debt notice of the Treasury Of-
fice on 13 May 2010 stated that the Komotini Foundations
Administration had a total debt of 1,209,408 Euros, 655,454
of which was overdue taxes, 402,049 Euros were tax and late
fees and 151,903 was debt that was not yet overdue.
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ve daglik bolgelerindeki birgok vakif miilkiiniin tapu tescil
siireci, belge yetersizligi ve yer tespitinin giigliigii nedeniyle
dahayavasilerlemektedir. Oteyandan, vakiflaraaitolduguna
dair yeterli belge bulunmayan miilklerin tapuda tescil
edilebilmeleri i¢in 6denmesi ongoriilen yiiksek orandaki
devirvergileri, vakif biitcelerini 5nemli 6l¢iide zorlamaktadir.
Giimiilcine Cemaat Idaresi’nin sorunlu miilklerinin tescili
icin 2008 yilindan beri Bidayet Mahkemesi’ne agtigi davalar
olumlu sonuglanmakla birlikte, davalar vakfin elinde yeterli
belge bulunmadigi icin miilkler iizerinde kullanim hakki
iddiasiyla yiriitiildiigiinden, vakiftan miilklerin tescili icin
devir vergisi talep edilmektedir. Ongoriilen devir vergisi en
az 2,5 milyon Euro’dur.

Vakiflarin sahip olduklari gayrimenkuller igin talep edilen
gelir vergisi 1973 yilina kadar diizenli olarak tahsil edilmis,
ancak bu tarihten sonra Maliye bu vergilerin 6denmesini ka-
bul etmeyerek, vakiflar borglandirmaya baslamistir. Biriken
borglara karsilik ise vakif mallarina ipotek konmustur. Borg-
lar 2007 yilinda kabul edilen 3554 sayili yasa ile silinmis olsa
da, ipotekler vakiflar agisindan bir sorun olusturmaya devam
etmektedir. Ornegin, Giimiilcine Vakiflar Idaresi’ne Rodop
Vilayeti Maliye Subesi tarafindan 26 Haziran 2008 tarihinde
yapilan tebligatta “Ipoteklerin kaldirilmasi icin dnceden bildi-
rilmis vadesi gegmis borglarin 6denmesi gerektigi, ipoteklerin
borglarin kanun uyarinca silinmesinden sonra sinirlandirlabi-
lecegi, ancak bunun zaman alan ve karisik bir islem oldugu”
bildirilmistir. 13 Mayis 2010 tarihinde Maliye Subesi’nden
yapilan borglar tebligatinda, Giimiilcine Vakiflar Idaresi’nin
toplam borcunun 1.209.408 Euro oldugu, bunun 655.454 Eu-
ro’sunun vadesi ge¢mis ana vergi borcu, 402.049 Euro’sunun
faiz ve gecikme bedelleri tutari, 151.903 Euro’sunun ise vadesi
gegmemis borg tutar oldugu belirtilmistir.

Misliman azinlik vakiflarinin yakin gegmiste yasa-
digi miilkiyet sorunlan arasinda dikkat ¢eken bir 6rnek,
Giimiilcine’ye bagli Yanikkoy’deki (Nimfea) ‘Han Tarlalar’
olarak bilinen bir araziyle ilgilidir. Pontus Rumlar on yila
yakin bir siiredir ‘Parharia’ etkinlikleri diizenledikleri bu ara-
zide 2009 yilinda kilise insa etmeye baslamislar, koyiin Tiirk
sakinleri bu duruma tepki gostermislerdir. Bolge Genel Sek-
reterligi tarafindan atanan Giimiilcine Miftiiliigii, 8 Nisan
2009 tarihli resmi yazismasinda, s6z konusu arazinin 1312
(Miladi 1896-1897) yilina ait Osmanli kayitlarina gore Yanik-
koy Camii Vakfi’na ait oldugunu belirtmistir.

Araziyle ilgili miilkiyet tartismalari zamanla biylimiis,
Trakya Ormanlar Idaresi’ne bagli Ormanlarin Miilkiyetin-
den Sorumlu Kurul, 29 Temmuz 2009 tarihinde arazide ya-
pilan inceleme sonucunda bir rapor hazirlamistir. Raporda
kilisenin “tamamen otlarla kapli 70 metrekarelik bir alana,
yetkili orman idaresinden izin alinmaksizin ve tamamen ya-
sadisi olarak” insa edildigi belirtilmis, 6te yandan “998/79
sayili kanunun 62. maddesi hiikiimleri uyarinca, anilan
arazinin devlet lehine miilkiyet hakkinin gegerli” oldugu ve

soz konusu araziye Dogu Makedonya - Trakya Bolge Genel
Sekreterligi’nin onayi ile Trakya Ormanlar Idaresi tarafindan
orman dinlenme tesislerinin yapildigi ifade edilmistir. Bolge
Genel Sekreterligi anlasmazlik ¢oziilene kadar kilise insaa-
tini durdurduklarini agiklasa da, kilisenin ingasina devam
edilmistir. Bir sonraki asamada konuyu ele alan Selanik’te-
ki Ormanlarin Miilkiyetinden Sorumlu Kurul ise, Haziran
2010°daki toplantisinda, itilaf konusu olan arazinin ormanlik
arazi olmasi nedeniyle devlete ait oldugu, vakif yoneticileri-
nin komisyona sundugu Osmanli donemine ait senet ve ta-
pularda gosterilen yerlerin ise bagka bolgelerle ilgili oldugu
goriislerini dile getirmistir.

Yanikkoy Camii Vakfi Baskani Sabri Molla Hiiseyin, 2012
Subat ayinda yaptigi agiklamada, kilise ingaatinin tamam-
landigini, en son diizenlenen Parharia etkinlikleri sirasinda
bu kilisede ayin yapildigini, kilise alanina ulagim saglaya-
bilmek igin lizerinden gegilen kiigiik bir dere lizerine basit
bir kopriiniin de insa edildigini belirtmistir. Hiiseyin ayrica,
Ormanlarin Miilkiyetinden Sorumlu Kurul’'un Haziran 2010
tarihinde verdigi karari kabul etmediklerini ifade etmis ve
konuyu bir {ist karar mercii olan Atina Miilkiyetleri Temyiz
Komisyonu’na gotiirmeyi arzuladiklarini sdylemistir. Ancak
Hiiseyin, ekonomik nedenlerle heniiz itirazda bulunamadik-
larini dile getirmistir.

Avrupa Birligi ve Avrupa Konseyi organlarinin Yunanis-
tan lizerinde azinlik sorunlarina iliskin etkisinin, Tiirkiye
tizerindeki etkisine kiyasla ¢ok daha dolayli ve sinirli oldu-
gunun altini gizmek gerekir. Yunanistan’daki azinliklarin 6r-
giitlenme hakki gibi konularda Yunanistan aleyhine pek ¢ok
karar veren AIHM’in baglayici denetimi, vakiflarla ilgili so-
runlarda heniiz gegerli olmamistir. Azinlik temsilcileri, vakif-
lari ilgilendiren yasalar tanimamalarinin bir sonucu olarak
ortaya gikan belirsizlik ortaminda, vakiflarla ilgili sorunlarini
AIHM’e tasimaktan kaciniyor gibi goriinmektedirler.>+3
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Bu béliimde incelenen tarihsel ve hukuki siirecte yasa-
nanlar, Tiirkiye’deki Miisliiman olmayan azinliklar gibi, Yu-
nanistan’daki Misliiman azinliklarin da vatandasi olduklari
uilkede i¢ giivenlik agisindan potansiyel tehdit olusturan ya-
bancilar olarak algilandiklarini ortaya koymaktadir. Iki iilke
de tarih boyunca taraf olduklari uluslararasi antlasmalarin
ilgili hiikiimlerine ters diisen bir miitekabiliyet yorumuyla,
azinlik mensubu vatandaslarinin en temel haklarini ihlal
etmistir. Bu durumdan Yunanistan’daki Miisliiman cemaat
vakiflar da nasibini almigtir. Miisliiman azinliga ait vakif-
lara ait ¢ok sayida miilke, 1967°deki darbeyle yonetimi ele
geciren Cunta doneminde yayginlasan haksiz uygulama-
larla el konmus, azinlik toplulugunun vakiflar iizerindeki
Ozyonetim haklari, devletin miiftiileri ve vakif yoneticileri-
ni atama yoluyla isbasina getirmesiyle gasp edilmistir. Bu
uygulamalar 1974’ten sonraki demokratiklesme siirecinde
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GUMULCINE'DE ORTAOKUL VE LISE DUZEYINDE EGITIM VEREN TEK MUSLUMAN AZINLIK EGITIM KURUMU OLAN CELAL BAYAR ORTAOKULU VE LISESINDE GOCUKLAR (2005)

CHILDREN AT THE CELAL BAYAR SECONDARY AND HIGH SCHOOL, THE ONLY MUSLIM MINORITY SCHOGL IN GUMULCINE THAT PROVIDES SECONDARY AND HIGH-SCHOOL LEVEL EDUCATION (2005)

Animportant example of property problems experienced
by minority foundations in the near past concerns the fields
known as the ‘Han Fields’, in the Yanikkdy/Nimfea village
of Komotini. Pontus Greeks, having organized ‘Parharia’
events for around a decade here, began to build a church on
the land in 2009, drawing protests from the Turkish resident
of the village. The office of the Komotini Mufti, appointed by
the regional general secretariat, clarified in an official cor-
respondance dated 8 April 2009 that the said fields belong
to the Yanikkdy Mosque Foundation, according to Ottoman
records from years 1896-1897 (1312 in the Julian calendar).

The argument over the ownership of the field intensifield
in time and the Commission on Forestry Properties, under
the authority of Thrace Forestry Administration, prepared
a report after a reconnaissance visit carried out on 29 July
2009. The report diagnoses that the church “is built com-
pletely illegally and without the permission of the relevant
forestry administration in an area of almost 70 squaremeters
completely covered in grass.” On the other hand, the report
states that “in accordance with the provisions of Article 62
of law no 998/79, the property right in favor of the state is in
force for the said field,” and that with the permission of the
Eastern Macedonia-Thrace Regional General Secretariat,
the Thrace Forestry Administration is building a resting area
in the said region. Despite the declaration of the Regional

General Secretariat that the building of the church was halt-
ed until the resolution of the disagreement, the construction
continued. The Council Responsible of Forest Properties, in
Thessaloniki, handled the issue at the next stage. Inits June
2010 meeting, it opined that because it was a forestry, the
said field belonged to the state, and that the places shown
on the title deeds and entitlements belonging to the Otto-
man period and presented by the foundation trustees con-
cern other regions.

Yanikkdy Mosque Foundation’s President Sabri Molla
Hiiseyin explained in a speech in February 2012 that the
church construction was completed, that a ceremony was
held in the church during the Parharia activities and that a
simple bridge was built over a small river to provide trans-
portation to the church. Hiiseyin added that they did not
accept the June 2010 decision of the Council Responsible of
Forest Properties, and wished to take the matter to the Ath-
ens Properties Appeal Commission, but had been unable to
do so due to economic hardships.

It must be emphasized that in the case of Greece, the
impact of the European Union and its institutions of the Eu-
ropean Council is much more indirect and limited vis-a-vis
minority problems and in comparison to Turkey. The bind-
ing oversight of the ECHR, which has ruled against Greece
on issues such as the freedom of association for minorities
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1858'DE HACI EMIN AGA TARAFINDAN ISKEGE MEYDANI'NA INSA EDILEN VE DAHA SONRA YUNANISTAN TARAFINDAN ISTIMLAK EDILEN SAAT KULESI (ARALIK 2011)

THE CLOCK TOWER CONSTRUCTED IN 1858, IN ISKEGE SQUARE BY HACI EMIN AGA THAT WAS LATER EXPROPRIATED BY GREECE (DECEMBER 2011)

de devam etmis, azinlik vakiflarinin ugradigi hak ihlalle-
ri ve miilk kayiplari Yunanistan’in 1981°de Avrupa Birligi’ne
katilmasindan sonra bile telafi edilmemistir. Tiirkiye’de ise
azinlik vakiflarinin miilkiyet sorunlarinin ¢oziilmesi, Avrupa
Birligi uyum siireci kapsaminda giindeme gelen 6nemli bas-
liklardan birisi olarak 6ne ¢ikmis, sinirli da olsa bazi olumlu
diizenlemelerin yapilabilmesi mimkiin olmustur.

Yunanistan’da ¢ikarilan kanunlar ve mevzuatta yapilan
diger diizenlemeler mevcut sorunlara herhangi bir ¢6ziim
getirmedigi icin azinliklarin genis tepkisiyle karsilasmis
ve azinlik temsilcilerinin bu diizenlemelerin baglayiciligini
reddetmeleri nedeniyle uygulamaya gecirilememistir.
Yasal belirsizlik, kayitlar soo yillik Osmanli hiikiimranlig
boyunca ilkel kosullar altinda tutulmus ve onemli bir kismi
savaglar, isgaller ve gog hareketleri sirasinda yok olmus
vakif miilklerinin tescil edilmesine engel olmus, belgelerin
eksikligi, Yunanistan devleti tarafindan bu miilklere el
koymak icin bir gerekge olarak yorumlanmistir. Tiirkiye’de
ise vakiflara ait miilklerin 1936 Beyannamesi ve dncesinde
1913 tiizel kisilik cetvelleriyle kismen de olsa kayit altina
alinmis olmasi, azinlik vakiflarinin bu miilkler iizerinde
hak iddia edebilmelerini biitiin engellere ragmen nispeten

kolaylastirmaktadir. Tiirkiye’deki Misliiman olmayan
azinliklara ait vakiflarin, miilkiyet sorunlariyla ilgili ATHM’e
yaptiklar basvurularin bircogunun olumlu sonuglandig
diisiiniiliirse,  Yunanistan’daki Misliman azinliklarin
AIHM’e heniiz basvurmamis olmasinda, yasal belirsizligin
ve kayitlarin yetersizliginin payi biiytiktiir.

Yunanistan’da Subat 2008’de kabul edilen 3647 sayili
yasa da gerek vakif yoneticilerinin segim sistemi, gerekse
miilkiyet sorunlanyla ilgili kokten ¢oziimler getirmemis ve
yine azinlik temsilcileri tarafindan reddedilmistir. Yasanin
¢tkarilmasindan kisa bir siire sonra Yanikkoy’de yasanan is-
gal ve devlet kurumlarinin konuyla ilgili tutumlarn, yapilan
sinirli da olsa olumlu hukuki diizenlemelerin uygulamaya
yansimadigini gostermektedir. Ote yandan, yasanin daha
onceki diizenlemeler ve ayni yil Tiirkiye’de gikarilan 5737 sa-
yili Vakiflar Kanunu’ndan farkli olarak miitekabiliyet ilkesine
atifta bulunmamasi olumlu bir gelismedir. Iki iilkenin, azin-
lik haklarini evrensel insan haklari ilkelerine uygun, demok-
ratik bir hukuk sistemine entegre etmeleri, ancak ayrimcilik
temelli politikalarin belirleyici oldugu hukuki yaklasimlar ve
uygulamalarin terk edilmesiyle miimkiin olacaktir.
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in Greece, has not been effective in the case of foundations.
The representatives of minorities seem to be hesitating to
carry the issues faced by their foundations to the ECHR in an
atmosphere of ambiguity, arising out of their rejection of the
foundations legislation.>®
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The experiences of the legal and historical processes
explored in this section demonstrate that much like the non-
Muslim minoritiesin Turkey, the Muslim minorities in Greece
are perceived as a foreign threat to internal security by the
state, to which they are tied through citizenship. Through a
particularinterpretation of reciprocity that conflicts with the
relevant articles of the international conventions to which
they are party, both countries have violated the fundamental
rights of their minority citizens. This has been the case for
Muslim foundations in Greece as well. Many properties
belonging to Muslim foundations were confiscated through
unlawfulimplementations which became widespread during
the Junta rule, beginning with a 1967. The self-government
rights of the minority community over the foundations
was usurped by a process of state appointments of muftis
and foundation trustees. These procedures continued
in the post-1974 democratization process and the rights
violations and property confiscations experienced by the
minority foundations were not compensated even after the
European Union membership of Greece in 1981. In Turkey,
the solution of the property ownership problem of minority
foundations came to the fore as one of the important issues
inthe European Union accession process, and some positive,
albeit limited, regulations were adopted.

Thenewly adopted laws oramendments to the legislation
in Greece not only fail to bring a solution to the existing
problems, but were also met with widespread protests

from of the minorities, and could not be implemented
since representatives of the minority groups rejected the
binding nature of the legislation. The legal uncertainty
prevented the registration of foundation properties, for
which the records were kept under primitive conditions
during the soo-year Ottoman reign, and mostly lost during
wars, conquests and migration movements. The lack of
documentation was interpreted by the Greek government
as an excuse to confiscate the properties. In Turkey, the
partially existing records for the foundation properties,
established through the 1936 Declaration and the preceding
1913 legal personality statement relatively eases the rights
claim of minority foundations over their properties, despite
all the obstacles. The positive conclusion of most of the
applications made by non-Muslim foundations to the ECHR
underlines the significance of the legal ambiguity and lack of
documentation in the non-application of Muslim minorities
in Greece to the ECHR.

Law no. 3647 adopted in Greece in February 2008 did
not bring a comprehensive solution to the election system
of the foundation executives or to property problems, and
was once again rejected by minority representatives. The
occupation in Yanikkoy shortly after the adoption of the
law and the attitude of state institutions on the matter
demonstrates that the limited yet positive legal regulations
are not reflected in implementation. On the other hand,
as a positive development, unlike the Law no. 5737 on
Foundations, adopted in Turkey during the same year, and
also unlike previous legislation in Greece, the law does not
refertothe principle of reciprocity. Theintegration of minority
rights within a framework of universal human rights and a
democratic rule of law in both countries will be possible only
when legal approaches and implementations determined by
policies resting on discrimination are deserted.
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Ermeni toplumunun en koklii egitim kurumlarindan biri ola-
cak olan Kalfayan Yetimhanesi dogacaktir.

Cocuklarin yaptigi ince oya ve sirma islerini Kapaligarsi
esnafi araciligiyla satan Rahibe Kalfayan’in bu ¢alismasi, bir

BiR MAHALLEDEN
TEK HAMLEDE SILINMEK:
KALFAYAN YETIMHANESI BINAS

Hali¢ kiyisinda, 16. ylizyilda kurulmus bir semt olan Siitlii-
ce ve hemen giineyindeki Haskoy, tarihsel olarak kozmopo-
lit bir niifusa sahipti. Bizans doneminde sehrin bu bolgesin-
de, Galata disinda 6nemli bir yerlesim olmamisti. Bir goriise
gore, Siitliice adinin kokeninde bu dénemde buralarda man-
diralarin bulunmasi yatar. Semtle ilgili ilk bilgilerden birini
aktaran Evliya Celebi ise bolgedeki bir ayazmanin emziren
kadinlarin siitiinii gogalttigindan bahseder. Galata’daki Ya-
hudi Karaim toplulugu, oradaki Latin kolonisinin niifusunun
yogunlasmasi ile bu bélgeye gocer. Boylece Haskoy, kentin
en eski Yahudi semtlerinden biri olur. Osmanli doneminde
Rumlar, Ermeniler ve Miisliimanlar da bélgeye yerlesir. Seh-
rin en gozde mesire ve sayfiye yerlerinden birine doniisen
Siitliice, kiyilardaki yalilar ve gerideki sirtlara yayilan baglar,
bahgeler ve kdsklerle, giizel bir kasaba goriinimiindedir.

Semtin en eski kilisesi, Bizans doneminden beri kullanil-
dig1 bilinen bir ayazmanin iistiine 16. yiizyilda kurulmus olan
Aya Paraskevi Rum Kilisesi’dir. Bu donemde Siitliice’de ve
Haskdy’de Yahudiler ve Rumlar, Halicioglu’nda ise Ermeni-
ler yogunluktadir.' Ermeniler, bolgeye 17. ylizyilin ilk yillarin-
da yerlesmeye baslarlar. Cogu Erzincan’in Egin (Kemaliye)
ilcesinden Istanbul’a go¢ etmis olan, semtin bu ilk Ermeni
sakinleri, Siitliice-Karaagag’ta tugla ve kiremit imalathane-
leri kurarlar.? 1728’de Surp Isdepanos Ermeni Kilisesi insa
edilene kadar, ibadet icin Balat’a giderler.? 1823 yilinda, ki-
lisenin hemen bitisiginde Haskdy Nersesyan Okulu agilir.#
Haskdy’e yerlesen Protestan Ermeniler ise, o doneme dek
kullandiklan ahsap kilise ihtiyaci karsilayamaz olunca, 1859
yilinda Haskdy Ermeni mezarliginin karsisindaki bir arazide
kagir bir kilise inga ederler. 1866 yilinda ise, Kalfayan Kiz Ye-
timhanesi kurulur. Birinci Diinya Savasi sirasinda birgok kili-
se ve okul gibi Surp Isdepanos Kilisesi ile Nersesyan Okulu
da askeri ihtiyaglara tahsis edilince, Protestan kilisesi sem-
tin Ermeni okulu olarak kullanilmaya baslar.

KALFAYAN YETIMHANESI'NIN KURULUSU VE GELISIMi

19. yiizyilda Avrupa’yi kasip kavuran koleradan Osman-
li topraklari da payini fazlasiyla alir. 1865’te yasanan biiyiik
salgin nedeniyle ¢ok sayida ¢ocuk yetim ve oksiiz kalir. Ra-
hibe Sirpuhi Nisan Kalfayan, bu donemde, annesi ve babasi
koleradan 6lmiis olan, 2 ile 10 yas arasinda 17 kiz gocugun
bakimini istlenir. Haskoy’deki evinde, hem onlari mesgul
etmek, hem de gecindirebilmek icin, ¢ocuklara el isleri 6g-
retmeye baslar. Bu kisisel cabadan, sonralari Istanbul’un ve

siire sonra, ist siniflara mensup Ermeni kadinlarin dikkatini
ceker; Kalfayan, onlarin yetimhaneye destek vermesini sag-
lar. Baslangicta sadece el sanatlar egitimi verilen ¢ocuklarin
baska alanlarda da egitilmeleri igin caba gosterir. 1866°da top-
lumun destegi, Episkopos Nerses Varjabetyan ile Patrik Bogos
Taktakyan’in onayi ve katkilariyla, Kalfayan Yetimhanesi res-
men kurulur. Rahibe Kalfayan’in 1870’te bir dilekge ile basvur-
dugu Sultan Abdiilaziz, kuruma 5o altin hediye eder; ayrica,
elbiselik kumasile, giinliik 7,5 okka et ve 15 okka ekmek tahsis
edilmesini saglar. Bu tahsisat Cumhuriyet’in ilanina kadar de-
vam edecektir. Bir siire sonra, Kalfayan’in evi, yetimhanenin
artan niifusuna dar gelmeye baslar. 1871°de, halkin yardimla-
ryla, Boncuk Sokak’ta, yetimhane igin yeni bir bina insa edilir.

1872’de, Misirli Prenses Zeynep Hanim’in yaptigi bagisla,
yetimhanenin Kartal’da bir yazligi olur. 1873’te, Rahibe Sirpu-
hi ve 6grencilerinin, dokuduklar bir haliyr hediye ettigi Sultan
II. Abdiilhamid, kuruma 300 altin bagislar. Bu parayla, yetim-
haneye gelir saglamak amaciyla Silahtar’da bir diikkan satin
alinir. Iki yil sonra, maddi destek talebiyle tekrar basvurulan
II. Abdiilhamid, bu kez 5o altin verir.c 1889’da vefat eden Ra-
hibe Kalfayan, vasiyetnamesinde, yetimhanenin faaliyetlerini
rahibelerin sorumlulugu altinda siirdiirmesini arzu ettigini

RAHIBE SIRPUHI KALFAYAN (17 SUBAT 1822, KARTAL - 4 TEMMUZ 1889, HASKQY)

SISTER SIRPUHI KALFAYAN (KARTAL, FEBRUARY 17,1822 - HASKOY, JULY 4,1889)
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handicrafts in her house in Haskoy. The Kalfayan Orphanage,

one of the most established Armenian educational institutions

in Istanbul, would soon be born out of her personal efforts.
Sister Kalfayan took the children’s handmade lace

WIPED OUT FROM A DISTRICT
IN A SINGLE STROKE:
THE KALFAYAN ORPHANAGE BUILDING

Founded on the shores of the Golden Horn in the 16%
century, Siitliice and Haskoy to its south have traditionally
been diverse neighbourhoods. During the Byzantine era,
this edge of the city was largely uninhabited except for the
teeming neighbourhood of Galata. Derived from siit, or milk,
some say the name Siitliice is a reference to the dairy farms
that existed around here. Evliya Celebi mentions a spring in
the area which nursing mothers drank from to increase their
milk. With the expansion of the Latin colony in Galata, the
Karaim Jewish community moved to Haskdy, making this
place the oldest Jewish neighbourhood in Istanbul. During
the Ottoman era, Greeks, Armenians and Muslims also mo-
ved into the neighbourhood. With its waterfront mansions,
vineyards, lush gardens and kiosks, Siitliice became the
city’s most popular recreation spot.

The oldest church in Siitliice is the Aya Paraskevi Greek
Church. Erected in the 16t century, the structure was built on a
holy spring that has been in use since the time of the Byzantine
Empire. During this time, Jews and Greeks lived in Siitliice and
Haskdy, whereas the Armenians, who moved in to the area in
the early 17" century, settled in Halicioglu.” Mostly immigrants
from the town of Egin (Kemaliye) in Erzincan, the earliest
Armenian inhabitants had established brick and tile factories
in Siitliice-Karaagag.2 Until the opening of the Surp Isdepanos
Armenian Church in 1728, they commuted to Balat.? In 1823,
the Haskoy Nersesyan School was opened near the church.#
When the wooden church building no longer met the needs
of the Protestant Armenian community in Haskady, they built
a masonry church across the Haskdy Armenian Cemetery
in 1859. Seven years later, the Kalfayan Orphanage for Girls
also opened in the vicinity. Like most churches and schools
during the First World War, the Surp Isdepanos Church and
the Nersesyan School were allocated to military use, making
the Protestant church the remaining Armenian school in the
district.®

THE FOUNDING AND DEVELOPMENT OF
THE KALFAYAN ORPHANAGE

The cholera epidemic that raged across Europe in the 1g*
century had also spread to the Ottoman Empire. The 1865
outbreak left many children orphaned. During this time, Sirpu-
hi Nisan Kalfayan, a nun, undertook the care of 17 orphaned
girls between the ages of 2-10. In order to keep the children
busy and help them support themselves, she taught them

embroideries to the Grand Bazaar, where the merchants
there sold them on their behalf. Wealthy Armenian women
soon took notice of her efforts, and she convinced them to
support the orphanage. Sister Kalfayan sought to diversify
the courses offered to the orphansin addition to handicrafts.
In 1866, the Kalfayan Orphanage was officially opened with
support from Archbishop Nerses Varjabedyan, Patriarch
Bogos Taktakyan and other members of the Armenian
community. In 1870, Sister Kalfayan applied with a petition
for the support of Sultan Abdiilaziz, and the Sultan pledged
to donate 50 gold coins as well as fabrics to make clothes
for the orphans. A daily ration of about 10 kilos of meat and
20 kilos of bread would also be delivered to the orphanage
until the establishment of the Republic of Turkey in 1923. As
the popularity of the institution grew, the number of children
Sister Kalfayan cared for also increased. With support
from the community, a new building was constructed to
accommodate the children on Boncuk Street in 1871.

In 1872, Princess Zeynep of Egypt donated to the
orphanage a summer house in Kartal. The following year,
Sultan Abdiilhamid II gave to the orphanage 300 gold coins
upon receiving a handmade carpet sister Sirpuhi and her
students had weaved for him. Sister Kalfayan bought a shop

i _ »

HALICIOGLU-BONCUK SOKAK TAKI KALFAYAN YETIMHANESI BINASI

THE KALFAYAN ORPHANAGE ON HALICIOGLU-BONCUK STREET
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belirtir. Ayni yil, yetimhanenin arazisi iginde Surp Asdvadzad-
zin (Meryem Ana) Sapeli insa edilerek ibadete agilir.

Yetimhane, Birinci Diinya Savasi’na kadar, Haskoy ve
civariyla sinirli bir hizmet verir, ancak 1915’ten sonra Istan-
bul’daki Ermeni yetimlerin sayisinin artmasiyla, tiim Erme-
ni toplumu tarafindan sahiplenilir. 14 Haziran 1928 tarih ve
341 no’lu ruhsatname ile Milli Egitim Bakanligi’'na bagli bir
egitim kurumuna doniisen Kalfayan Yetimhanesi, uzun siire
Halicioglu - Boncuk Sokak 10 numaradaki ahsap binasinda,
sayisiz kiz gocuga yuva ve okul olur.

19. ylizyilda sanayi icin bir gekim merkezi haline gelen bugiin-
kii Halicioglu mahallesini de kapsayan semtin sanayilesmesi,
20. yiizyll baslarinda Siitliice mezbahasinin kurulmasi ve ozel-
likle 1950’lerde, Halig’in biitiiniiniin sanayi alani olarak belirlen-
mesiyle hiz kazanir.” Halig’teki kirliligin de sebebi olan bu hizli
kentlesme siirecinde, eski doku yerini kiyilarda sanayi kurulus-
larina, sirtlarda ise gecekondulara ve yogun yapilasmaya birakir.

1960’1 yillarin sonlarinda, Bogaz gecisi ve baglanti yollan
icin yapilacak olan kamulastirmalardan Siitliice’nin de etki-
lenecegini goren Kalfayan Vakfi yonetimi, Karayollar Bolge
Midiirligii’nden, yetimhane binasinin ve arazisinin durumu
ile ilgili bilgi ister. 10 Ocak 1969’da vakif yonetimine gelen

‘FIRSAT BU FIRSAT": YIKIM VE SONRASINDA YASANANLAR?®

Vakif yonetimi, Ocak 1969’da istimlak karari eline ulastik-
tan sonra, yetimhanenin nakledilmesi igin izin almak iizere
ilgili makamlara basvuruda bulunur. Yetimhanenin tekrar
insa edilmesi icin, Uskiidar-Altunizade’de bulunan ve uzun
siiredir yetimler igin doniisiimlii olarak yazlik kamp yeri ola-
rak kullanilan arazi uygun goriilmiistiir. Vakfin tapulu miilkii
olan bu araziyi olusturan, yaklasik 12,5 doniim genisligindeki
bitisik iki parsel, yetim ¢ocuklara hizmet verecek bir egitim
ve barinma kompleksi igin yeterlidir.

Istimlak karari ile 100 yildan daha uzun bir siireden beri
bulundugu yeri terk etmek zorunda kalacak olan vakif,
Istanbul Milli Egitim Miidiirliigi’nden 16 Ocak 1970 tarihinde
gelen yaziile bir darbe daha alir. Bu yazida, yetim gocuklarin
Uskiidarda barindinlmasinin miimkiin olmadigi, sehirdeki
baska yetimhanelere dagitilmalarn gerektigi Dbildirilir.
Kalfayan Yetimhanesi, binasini kaybetmenin yani sira
kapatilma tehlikesiyle de karsi karsiyadir. Bunun iizerine,
birkag giin igcinde Vakiflar Genel Mudiirliigii’ne, nakil igin
yeniden bagvuruda bulunulur. Subat ayinda gelen yanitta,
s6z konusu gayrimenkullerin vakfin 1936 beyannamesinde
kayitliolmamasi gerekge gosterilerek, nakil talebi reddedilir.

Altunizade’deki miilkler, 1930’lardan beri nam-1 miistear
olarak vakfin kullaniminda olmasina ragmen, resmen 1954’te

cevapta, yetimhanenin Bogazici Kopriisii ve gevre yollarinin
istimlak sahasinda kaldigi ve yikilacag bildirilir.

BOGAZiCi KOPRUSU VE CEVRE YOLLARI INSAATI

Istanbul’un iki yakasini birlestirecek bir Bogaz gecisi kurulmasi, ozellikle 20. yiizyilda, kentin baslica meselelerinden biriydi. Istanbul’da,
‘modern planlama’ cergevesinde kentsel mekanin yeniden sekillendirilisi 1930°larda baglamis, bu cercevede 1950°’lerde Vatan, Millet, Ordu ve
Kemeralti gibi genis bulvarlar agilirken, glizergahlarindaki pek ok tarihi eseristimlak edilmisti. Bogaz’a koprii yapilmasiiginilk etiit galismalari da
1953 yilinda basladi. Yapimina 20 Subat 1970’te baslanan Bogazici Kopriisii, 30 Ekim 1973’te, Tiirkiye Cumhuriyeti’nin kurulusunun so. yildoniimii
serefine diizenlenen devlet toreniyle hizmete agildi. Insaat calismalari 1971°de baslayan Hali¢ Képriisi’niin acilisi ise 10 Eyliil 1974’te yapildi.
Boylece, Tarihi Yarimada, Vatan ve Millet caddeleri ile gevreyoluna baglanmis oldu.

1. Bogaz Kopriisii ve gevre yolunun faaliyete gegmesiyle, kent otoyollar tarafindan ¢epegevre sarilmaya basladi. Bu otoyollarin agtigi bolge-
lerde hizli ve carpik bir kentlesme yasandi. Kéyden kente gociin yogunlasmasi ve Istanbul’un kontrol edilemeyen bir sekilde biiyiimesi, ken-
tin tarihsel kimligini olusturan &gelerin tahrip olmasina neden oldu. Cevre yolu insaatiyla Siitliice’de yapilan yikimlar, semtin tarihi evlerinin
ve diikkanlarinin yani sira, Haskoy Surp Isdepanos Ermeni Kilisesi, Kalfayan Yetimhanesi ile Surp Asdvadzadzin Sapeli ve Haskdy Nersesyan
Okulu’nun binalarini da vurdu. Yikim sahasinin disinda kaldigindan, yok olmaktan kilpayr kurtulan Halicioglu Ermeni Protestan Kilisesi ise, ce-
maatini kaybettigi icin uzun yillar bos kaldiktan sonra, 1997 yilinda saglik ocagina doniistiiriildii. Boylece Ermeni kurumlarinin semtten silinmesi
siireci tamamlanmis oldu.

1950’li ve 1960°li yillarda hem Istanbul Belediyesi’nde, hem de merkezi hiikiimette danismanlik gorevlerinde bulunan mimar Turgut
Cansever’in aktardigl, Hali¢ Képriisii’niin Tarihi Yarimada’ya baglantisi ile ilgili bir anekdot, dénemin ruhunu ¢ok iyi anlatir: “1958’de kdpriiniin
cevre yollari yapilmaya baslanmisti. Hali¢ gecisi Eyiip Sultan’in lizerinden veriliyordu. Rami sirtlarindan Eyiip Sultan’a iniyor ve biitiin tiirbeleri
yok ediyordu. Bu konuda dogrusu savas verdigimi soyleyemem. Ciinkii Karayollari’nin bagindaki iki kisi (isimlerini soyleyemeyecegim, ama sonra
bunlardan biri bakan oldu), bir giin biz Rami sirtlarinda kavga ederken, bunlardan biri oraya geldi, bana ‘Ne oluyor, anlatin’ dedi. Anlattim.
Ben gevreyolu yapilacaksa, bunun Eyiip Sultan’in epey 6tesinden, Alibeykdy civarindan gegirilmesi gerektigini sdyliiyordum; onlar kopriiyii Eyiip
Sultan’in dogusundan gegirdiler. Ama Eyiip Sultan’in biitiiniiyle yikilma tehlikesi vardi. Iste Rami’deki kavga bunu &nledi. [Bu] genel miidiire
Tiirkiye miitesekkir olmali. Eyilip Sultan’i kurtardi.”® Boylelikle, Eyiip Sultan’in gevresiyle olan iliskisi zarar gormiis ve bolgedeki tarihi doku
bozulmus olsa da, Eyiip Sultan Camii kurtarilabilmistir. Eylip Sultan icin gosterilen bu hassasiyeti, 300 yillik Surp Isdepanos Kilisesi icin gosteren
bir gorevli gikmamistir.

1974’te Bogazici Kopriisii’niin devami niteligindeki Hali¢ viyadiigiiniin ve E-5 otoyolunun insa edilmesiyle Sitliice’nin mekansal butinligi
bozulur. Semti ikiye bolen otoyol, bolgenin hem mekansal 6zelliklerini, hem de sosyal ve kiiltiirel yapisini olumsuz etkilemistir. 1980°li yillarin
ortalarinda, geg kalinmis bir kentsel miidahale ile, sanayinin sehir merkezinden gikarilmasi uygulamalari gergevesinde, Halig kiyilarinin gezme,
dinlenme ve eglence amagli kamusal yesil alanlar olarak yeniden diizenlenmesi, semtin ticari bir merkez olarak hareketliliginin nispeten
azalmasina neden olur. Yogun ve plansiz bir yapilasmaya maruz kalan semt, yarim yiizyil gibi bir siire icinde, tarihi mezarliklardaki agagliklar
disinda, biitiin yesilligini kaybetmistir.
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in Silahtar with this money in order to generate income to
meet the orphanage’s expenses. When she applied to receive
more funding two years later, Sultan Abdiilhamid II donated
50 more gold coins.® Sister Kalfayan passed away in 1889, and
in her will, she left the administration of the orphanage to the
nuns. The same year, the Surp Asdvadzadzin (Mother Mary)
Chapel was built on the estate, and was opened to service.

Until the First World War, the orphanage served mainly the
Haskoy area and its vicinities. Yet, after 1915, more and more
orphans began to benefit from its services, ascribing the insti-
tution a prominent role within the Istanbul Armenian commu-
nity. On June 14, 1928, the orphanage came under the directi-
on of the Ministry of Education with licence number 341, and
served countless orphaned girls at the wooden building on 10
Boncuk Street for years to come.

At the beginning of the 19" century, Halicioglu and its vi-
cinities became a major hub for industry. The establishment
of the Siitliice slaughterhouse in the early 20" century, and
especially the designation in the 1950s of the Golden Horn

When it became clear in the late 1960s that Siitliice would
be affected from the government’s expropriation plans for
the construction of the Bosphorus Bridge and its connecting
roads, the administration Kalfayan Foundation approached
the Regional Directorate of Highways (RDH) to inquire abo-
ut the orphanage building and its premises. On January 10,
1969, the RDH responded to the query stating that the orp-
hanage building fell within the planned area of expropriati-
on, and would be torn down.

“THE GOLDEN OPPORTUNITY": DEMOLITIONS,
AND THEIR AFTERMATH?

Upon receiving the expropriation notice in January 1969,
the Kalfayan Foundation administration contacted the
authorities requesting a permit to transfer the orphanage
to a different location. The board was considering building a
new complex. The summer camp site for orphans in Uskiidar-
Altunizade was deemed suitable for the construction of a
new orphanage. A property of the Kalfayan Foundation,

area as an industrial zone fundamentally transformed the
neighbourhood’s character, contributing to the rapid polluti-
on of the Golden Horn.” With mass uncontrolled urbanization
spreading in the area, factories and shanty houses (gecekondu)
soon began to erase the urban texture of the old Golden Horn.

the 12,500 squaremeter plot consisting of two adjacent
parcels would be enough to build a new education and
accommodation complex for orphaned children.

A statement from the Istanbul National Education
Directorate (INED) on January 16, 1970 dealt another blow

THE CONSTRUCTION OF THE BOSPHORUS BRIDGE AND ITS CONNECTING ROADS

At the beginning of the 20" century, the question of how to connect the two ends of the Bosphorus constituted a major challenge for the
fast-growing metropolis of Istanbul. Reconfiguration of the urban areas according to modern planning techniques began in the 1930s. In line with
these developments, many of Istanbul’s landmark historical sites were razed to the ground to construct the Vatan, Millet, Ordu and Kemeralti
Boulevards in the 1950s. While preliminary site investigations for the Bosphorus Bridge were conducted in 1953, its construction began on Febru-
ary 20, 1970. Three years later, on October 30, 1973, the bridge was opened with a grand ceremony that coincided with the soth anniversary of
the establihment of the Republic of Turkey. Construction for the Golden Horn Bridge began in 1971, and it was completed on September 10, 1974.
Thus, the historic peninsula was connected to the ring road via the Vatan and Millet Boulevards.

With the first Bosphorus Bridge and the beltway now in use, further additional roads circumscribing the city were soon constructed. A wave
of unplanned urbanization hit those districts through which the new roads passed. Rural-urban migrations and rapid urban sprawl in Istanbul
led to the erosion of the city’s historic character. As a result of demolitions in Siitliice, the Haskoy Surp Isdepanos Armenian Church, the Kalfayan
Orphanage, the Surp Asdvadzadzin Chapel and the Haskdy Nersesyan School all disappeared. The Armenian Protestant Church in Halicioglu
barely missed sharing their fate, as it luckily fell outside the construction site. Yet, having lost its community, it remained empty for years, and
was later turned into a health clinic in 1997. Today, not a single trace of the centuries-old Armenian institutions remains in the neighbourhood.

An anecdote about the connection of the Golden Horn Bridge to the historic peninsula from Turgut Cansever, an architect and advisor to both
the Istanbul Municipality and the government during the 1950s and 1960s, best explains the thinking at the time: “In 1958, construction for the [Bos-
phorus] Bridge connecting roads had begun. Transit to the Golden Horn would go through [the site of the] Eyiip Sultan [mosque complex]. It would
come down from Rami to Eyiip Sultan, destroying all the tiirbes on the way. I can’t say I fought for this. Because, one day, two guys at the top of the
[Directorate General of] Highways (I won’t give their names one of them later became a minister) saw us fighting in Rami, and said ‘Tell me, what’s
going on.” And, I told him. I was arguing that if there was going to be a beltway, it had to go all the way beyond Eyiip Sultan through Alibeykdy; and
they chose to build the bridge east of Eyiip Sultan. But there was the danger of the Eyiip Sultan shrine being completely demolished. But the fight in
Rami prevented this from happening. Turkey should be thankful to this director. He saved Eyiip Sultan.”® Thus, even if its environs were destroyed
and the historical texture of the area was damaged, the Eyiip Sultan Mosque was saved. Yet, there was no official present to preserve the 300-year
old Surp Isdepanos Church.

Constructed in 1974, the E-5 highway and the Golden Horn Viaduct, an extension of the Bosphorus Bridge, destroyed the spatial integrity of the
Siitliice district. The newly-built highway gradually ruined the district’s sociocultural fabric, and altered its physical features. As part of a long over-
due move in the 1980s to establish industrial zones outside the city limits, the Golden Horn coast was redesigned as an entertainment and recreation
spot, reducing the volume of commercial activity in the area. Due to massive uncontrolled urban sprawl, the neighbourhood lost all its greenery in
less than fifty years; except for the verdant groves in historical cemeteries.

m
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tapuda vakif adina kaydedilebilmistir. Devlet, pek cok benzer
vakada oldugu gibi, burada da 1936 Beyannamesi’ni bahane
olarak kullanir. Bu cevabin geldigi 1969’da, beyannameleri
vakif senedi kabul ederek azinlik vakiflarinin miilk edinmesini
engelleyen Yargitay 2. Hukuk Dairesi’nin 1972 tarihli karari
ve bu karari onayan 1974 tarihli Yargitay Hukuk Genel Kurulu
kararlar heniiz ortada yoktur. Bu o6rnekte, beyanname,
miilklere el koymak iizere agilacak bir dava yerine, miilkiin
yetimhane olarak kullanimini engellemenin zeminini
olusturmustur. Vakif yonetimi, buna ragmen, Nisan ayinda
yeni bir dilekgeyle talebini Vakiflar Genel Miidiirligii’ne
tekrar iletir, ancak gelen cevap 6ncekinden farkli degildir.
Yetimhanenin varligini siirdiirebilmesiigin her yolu dene-
yen vakif yoneticileri, Ankara’ya gidip, dénemin Vakiflardan
Sorumlu Devlet Bakani Hiisamettin Atabeyli’ye, yetimhane-
nin karsi karsiya kaldigi sorunu anlatirlar ve nihayet olumlu
bir sonug elde ederler. Istanbul Valiligi, 13 Haziran 1970 ta-
rihli bir yazi ile, yetimhanenin Uskiidar’a nakledilebilecegi-
ni vakif yonetimine bildirir. Vakif yoneticilerinin Ankara’da
yaptiklar goriismeler sirasinda tanik olduklar bir konus-
ma, devlet biirokrasisinin azinlik vakiflarina bakisini agik¢a

Haskiy Surp lsdepancs

Ermeénl Kiljges|

ortaya koymaktadir: Bakan Hiisamettin Atabeyli, yetimha-
nenin karsi karsiya kaldigr durumu 6grenince, Vakiflar Genel
Miidiirliigii’nden sorumlu miistesari yanina ¢agirip, sorunun
ivedilikle ¢oziilmesi igin talimat verir. Miistesar, Atabeyli’ye,
heyetin yaninda “Aman bakanim, firsat bu firsat, vakfin ka-
patilmasi igin gerekli kosullar saglandi bu istimlakle” ceva-
bini verir. Sinirlenen bakan, ¢oziim talimatini tekrarlayarak
gorlismeyi sonlandinr.® Bu diyalog, istimlak sonrasinda
Kalfayan Vakf’nin mazbutaya alinmasinin da planlandi-
gina isaret etmektedir. Nitekim, ayni sekilde istimlak edi-
lerek yikilan Haskoy Surp Isdepanos Ermeni Kilisesi Vakfi
icin mazbutaya alma karari ¢ikarilmis, bu uygulama ancak
Danistay’a yapilan itirazla engellenebilmistir (bkz. s.254,
Haskdy Surp Isdepanos Ermeni Kilisesi Vakfi).

Vakfin Ankara’daki bu girisimleri sonucunda, Valilik’ten,
nakil icin izin alimr. Ancak, 31 Agustos’ta Vakiflar Genel
Miidiirliigii’nden gelen yazi bu izni dogrulasa da, glinlimiiz-
de de devam eden baska bir sorunu ortaya g¢ikartir. Yazida,
herhangi bir gerekce gosterilmeksizin, vakfin Uskiidar’daki
arazisinde bulunan ahsap binada higbir degisiklik yapilama-
yacag bildirilmektedir. Yetimhanenin personelle birlikte 140-

ALMAN MAVILERI'NDE, 1915 ONC_E_SINDEK\ HALIYLE HALICIOGLU (SARI GIZGILER, MAHALLEDEKI ERMENI KURUMLARI ILE, SONRAKI DONEMDE EL KONAN HAYRATLARINI VE AKARLARINI
GOSTERMEKTEDIR. SINIRLARI BILINMEYEN VEYA YOK OLMUS PARSELLER DAIRE SEKLINDE ISARETLENMISTIR)

PRE-1915 HALICIOGLU IN THE ‘BERMAN BLUE MAPS' (ARMENIAN INSTITUTIONS IN HALICIOGLU, AND THEIR PHILANTHROPIC BUILDINGS AND OTHER PROPERTIES WHICH HAVE BEEN LATER SEIZED ARE
MARKED IN YELLOW ON THE MAP. PLOTS THAT HAVE DISAPPEARED OR WHOSE BOUNDARIES COULD NOT BE IDENTIFIED ARE CIRCLED)
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HALICIOGLU-BONCUK SOKAK TAKI KALFAYAN YETIMHANESI VE SURP ASDVADZADZIN SAPELININ YIKIMDAN HEMEN ONCEKI HALI (1972)

THE KALFAYAN ORPHANAGE AND THE SURP ASDVADZADZIN CHAPEL ON BONCUK SOKAK IN HALICIOGLU, RIGHT BEFORE THEY WERE DEMOLISHED (1972)

to the institution, which was forced to change its location
because of the planned expropriations. The statement said
that it was impossible for the orphans to be accommodated
at the Uskiidar site, and that they had to be sent to different
institutions in Istanbul. The Kalfayan Orphanage was now
facing yet another threat: Losing its building, and being shut
down altogether. Within the next few days, the foundation
applied to the Directorate General of Foundations (DGF) to
relocate. Yet, the response that came in February stated that
because the properties were not listed in the foundation’s
1936 declaration, the relocation request was rejected. The
foundation had been using these properties in Altunizade since
the 1930s, yet they had only been officially registered at the land
office under the Kalfayan Foundation’s name in 1954. Like in
many other similar cases, the state used the 1936 Declaration
as a pretext. This response came in 1969, that is, three years
before the decision from the 2™ Civil Chamber of the Supreme
Court of Appeals that prevented minority foundations from
acquiring property by treating the declarations as foundation
deeds, or the 1974 approval of the decision by the Court’s
Assembly of Civil Chambers. In this example, the declaration
served as a tool to deny the right to use the property as an
orphanage, not as a pretext to file a suit to seize the property.
Nevertheless, the foundation filed another petition in April
statingits request to relocate, yet the response was no different.

As a last resort to save the orphange, directors of the
foundation met in Ankara with Hiisamettin Atabeyli,
then the minister responsible of foundations, and finally
received a positive response. On June 13, 1970, the Istanbul
Governorship issued a permit for the orphanage to relocate
to Uskiidar. A conversation which the directors of the
foundation overheard in Ankara revealed the officialdom’s
perspective on minority foundations: Upon hearing about
the orphanage’s problems, Minister Atabeyli called his
undersecretary responsible of the DGF, asking him to
immediately resolve the issue. In the presence of the
foundation’s directors, the undersecretary responded to
the minister, saying that this was, “the golden opportunity
to shut down the foundation” and that “the expropriation
prepared the groundwork” for it. Infuriated, the minister
repeated his request to resolve the issue, and ended the
meeting.” This brief exchange was a signal that following
the expropriations, the Kalfayan Foundation would be
declared defunct [mazbut], meaning that it would be
included among seized foundations. As a matter of fact,
the Haskoy Surp Isdepanos Armenian Church that had
been expropriated and demolished had also been declared
defunct [mazbut], and the process could only be stopped
when the foundation appealed to the Council of State. (see
page 255 for Haskoy Surp Isdepanos Armenian Church)
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KALFAYAN YETIMHANESININ OGRENCILERI VE OGRETMENLERI BIR ARADA (1965-1966)

STUDENTS AND TEACHERS OF THE KALFAYAN ORPHANAGE (1965-1966)

After the meeting in Ankara, the Office of the Mayor
permitted the foundation to relocate. Yet, a DGF statement
delivered on August 31 confirmed the permission, but created
a problem that persists today: For no apparent reason,
the statement said that no changes could be made to the
foundation’s wooden building in Uskiidar. The foundation had
explicitly stated in all its relocation petitions that it wished
to renovate this structure. Yet, the authorities somehow
expected about 140-150 people including staff to fit in a four-
room building. Thinking that it would be impossible to carry
out its activities on a 128,80 cubic meter summer house —the
volume of the former complex in Siitliice was 3805,50 cubic
meters— the foundation went ahead and began preparing the
plans for a new building. From that point on, the foundation
entered a laborious process which included writing countless
lettersand petitions to authorities, detailing the project and its
sources of funding. Until the summer of 1972, the foundation
had corresponded with all levels at the DGF, as well as the
state ministries and the Prime Minister’s Office, explaining its
cause. Upon a request from the Prime Minister’s Office, the
foundation even presented a report prepared in cooperation
with expert witnesses.

While the board members were dealing with dizzying
bureaucratic obstacles, the Regional Directorate of High-
ways (RDH) sent a letter on December 24, 1971, ordering the

evacuation of the building by June of the following year,
which was when the building was scheduled to be taken
down. Adding a new layer to the already complicated set of
problems at hand, finding a shelter for the orphans became
an even more pressing problem. A few months before the
scheduled date of the evacuation, the public finally learned
about the plight of the Kalfayan Foundation.”

When attempts to resolve the issue through the Office of
the Mayor and the National Education Directorate failed, the
foundation filed a lawsuit at the 17™" Chamber of Council of
Statein1970. During this time, the Kalfayan community kept
hoping that it could retain the building, but to no avail: In
July, 1972, the orphanage was hastily evacuated. Prioritizing
the issue of the children’s shelter, some of the furniture
and documents were left behind during the process. All this
time, the Kalfayan community had faith that the demolition
would be delayed. The children were temporarily housed at
the three-story wooden building in Uskiidar-Icadiye, as by
that time the board was still struggling to obtain a permit
to begin construction at the Altunizade site. Classrooms
were held at makeshift shacks that were later built on the
Altunizade property, and the number of available classes had
to be reduced to only three. The orphanage was thus forced
into a space that was insufficient in providing education and
accommodation to its students.



116

2012 BEYANNAMESI / EL KOYMA HIKAYELERI

150 arasinda degisen niifusunun dort odadan miitegekkil bir
binaya sigmasi beklenmektedir. Halbuki vakfin nakil izni igin
verdigi tim dilekcelerde, soz konusu yerde gerekli ekler ve
onarimlar igin de izin istenmekteydi. Dogal olarak, vakif yo-
netimi, 3805,50 metrekiip yapi hacmi olan eski kompleksinde
verilen egitim ve barinma hizmetinin 128,80 metrekare iizerine
insa edilmis yazlik bir evde gerceklestirilemeyecegini diisiine-
rek, gerekli mimari projeyi hazirlar. Vakif yonetiminin bundan
sonraki miicadelesi, gerekli degisiklikler igin hazirlanan proje-
lerin ve finansman kaynaklarinin agiklandigi dilekgelerle, ilgili
makamlara sayisiz basvuruda bulunmak olur. 1972’nin yaz ay-
larina kadar, Vakiflar Genel Miidirliigii'niin en alttan en liste
kadar her kademesine, ilgili devlet bakanligina, Bagbakanliga,
mesele defalarcaizah edilir; hatta, Basbakanlik’tan gelen talep
tizerine, durum, bilirkisi raporlari ile de tespit edilerek sunulur.

Vakif yonetiminin bu yogun c¢alismalari devam ederken,
Karayollar Bélge Mudiirliigii, 24 Aralik 1971 tarihli bir yaziyla,
yetimhanenin 1972 yilinin Haziran ayinda yikilacagini bildirir
ve o tarihe kadar bosaltilmasini ister. Boylece, bir sonraki yil
egitime nerede devam edilecegi bilinmezken, yetimlerin agik-
ta kalmasi tehlikesi basgosterir. 1972’°nin bahar aylarinda ka-
muoyu yetimlerin basina gelenlerden nihayet haberdar olur.”

Istanbul Valiligi’ne ve Milli Egitim Miidiirligi’ne yapi-
lan bagvurulardan sonug alinmayinca, 1970’te Danistay 17.
Daire’de dava agilir. Dava siirerken, yikim zamani yakla-
sir. Vakif yonetimi ve yetimhane personeli, son ana kadar
umudunu kaybetmese de, 1972 yilinin Temmuz ayinda bina
mecburen bosaltilir. Cocuklarin nerede barindirnlacagi me-
selesine 6ncelik verildiginden, tahliye acele bir sekilde yapi-
lir; o telas icinde, vakfin kimi belgeleri ve esyasi geride kalir.
Yikimin ertelenmesinin saglanabilecegi umut edilir. Altuni-
zade’deki yazlik binanin yeniden yapilmasi projesine onay
alinamadigi icin cocuklar gegici bir siire icin, vakfin Uskiidar-
Icadiye’de bulunan iic katli ahsap evine yerlestirilir. Daha
sonra Altunizade’deki arsaya yapilan barakalarda egitim
verilmeye baslanir, ancak sadece ii¢ sinifla ders yapilabilir.
Boylece yetimhane, hem egitim hem barinma igin hig yeterli
olmayan bir mekana sikismis olur.

Bu arada, Danistay’da agilan dava, 4 Ekim 1972’de sonug-
lanir. Danistay, istimlakin hayri hizmeti ortadan kaldirmaya-
cagina karara vermistir. Bu karara gore, hayri hizmet devam
ettigi siirece istimlak bedeli ile hizmetin devamini saglaya-
cak imkanlar saglanmalidir. Dolayisiyla, hayrat binanin yani
okulun baska bir yerde insa edilmesinin gerekli ve hukuka
uygun oldugu agikca ortaya konmus olur. Buna ragmen, ye-
timhane vakfinin eski binasinin hacmini gegmeyen projesi

icin gerekli izinler bir tiirlii alinamaz ve vakiftan, dort oda-
li, harap bir yapida okul ve yetimhane hizmetlerine devam
etme mucizesini gostermesi beklenir. Binasini yeniden insa
etme umudunu yitiren vakif da, bu mucizeyi gerceklestirme-
ye calisir. Milliyetci Cephe hiikiimetleri zamaninda onarim
icin bile izin alinamaz; is siirlincemede birakilir. Ancak za-
manla bazi sinirli onarimlar yapilabilir.

Yaklagik olarak 30 yil boyunca, bu zor sartlarda hizmet
veren Kalfayan Okulu, 1999-2000 egitim-6gretim dénemin-
de, Uskiidar'daki Semerciyan Cemaran Ilkégretim Okulu’nun
binasini, o okulla ortak olarak kullanmaya baslar. Sonraki yil
Nersesyan Yermonyan Ilkogretim Okulu da bu binaya tasi-
nir. Semerciyan Cemaran ve Nersesyan Yermonyan okullar
resmen kapanmaz ancak her iki okulun da 6grenci sayisi ¢ok
azalmis oldugundan, egitime ‘Kalfayan Ilkogretim Okulu’ ad
altinda devam edilir. Barinma hizmeti, halen, Altunizade’deki
eski yazlik binada verilmektedir. Okulun ¢ok degisken olan 6g-
renci sayisi, su anda 6o civarindadir. Karma egitime gecildik-
ten sonra giindiizlii 6grenci de kabul etmeye baglayan okulda,
2011-2012 egitim-6gretim donemi itibariyle, 33 yatili 6grenci
bulunuyor. Her yaz belirli bir siire icin Kinaliada’daki, Karagoz-
yan Vakfr’na bagli kampa gonderilen 6grencilerin ¢ogu, diger
tiim tatillerde de yetimhane biinyesinde kaliyor. Sisli Kara-
gozyan Ermeni Yetimhanesi’nin yatili boliimiiniin 201’°de ka-
panmasinin ardindan, Kalfayan Yetimhanesi tiim Tirkiye’de,
barinmaya muhtag Ermeni ¢ocuklarin yararlanabilecegi, ilkog-
retim diizeyindeki tek yatili Ermeni kurumu olarak kaldi. Kal-
fayan Okulu karma egitim vermekle birlikte yatakhanelerinde
sadece kiz 6grencileri barindirdigi igin, erkek ilkogretim 6gren-
cilerinin barinabilecegi bir kurum ihtiyaci hissediliyor.

Vakif, halen kullanilan okul binasinda bazi yenilemeler ya-
parak egitimi burada siirdiirmeyi ve yatakhaneyi Icadiye’deki
Nersesyan Okulu’nun bosalttig binaya tasimayi planliyor.™
2001’den beri kullanilmayan bu binanin arazisini olusturan
parsellerden biri Kuzguncuk Surp Krikor Lusavori¢ Ermeni
Kilisesi Vakfi’'nin, diger ii¢ parsel ise Gedikpasa Surp Hovhan-
nes Ermeni Kilisesi Vakf’nin miilkiyetinde. Her iki vakif da bu
projeye olumlu yaklastigindan, yetimhane, oniimiizdeki do-
nemde, yatakhane igin ihtiya¢ duydugu alana nihayet kavu-
sabilecek. Egitim ve barinmanin ayni yerde siirdiiriilmesinin
faydasi yetimhane yonetimi tarafindan bilindigi halde, vakfin
ekonomik durumu, bu hayali gerceklestirmeye olanak tanimi-
yor. 2016’da, kurulusunun 150. yildoniimiinii kutlayacak olan
Kalfayan Yetimhanesi Vakfi, tiim zorluklara ragmen, kurulus
amaglarina uygun olarak faaliyetlerini siirdiiriiyor ve ihtiyag
icindeki kiz cocuklarini hayata hazirlamaya devam ediyor.
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KALFAYAN YETIMHANESININ 1943-1944 EGITIM-OGRETIM YILI MEZUNLARI VE MUDUR VERONIG KUDYAN (1944)

THE GRADUATES OF THE KALFAYAN ORPHANAGE IN THE 1843-1944 ACADEMIC YEAR AND DIRECTOR VERONIG KUDYAN (1944)

Meanwhile, the Council of State ruled on the case on
October 4, 1972. The decision stated that the expropriation
would not obstruct charitable service, adding that an
expropriation price should be paid to the plaintiff to ensure
the continuation of the service. The court decision thus
highlighted the need to designate a new space for the
construction of a new charitable building —the school in this
case—and that doing so was completely lawful. Despite the
ruling, the foundation was denied a permit to build a new
complex identical in size to the old one, so that it could
accommodate its staff and students. On the contrary,
authorities expected the foundation to miraculously
continue its services in a jampacked, dilapidated building.
During the era of the Nationalist Front governments, the
foundation could not even obtain a permit for repairs. Only
in time, certain repairs were done.

After operating under harsh circumstances for almost
three decades, the Kalfayan School started sharing
classrooms with the Uskiidar Semerciyan Cemaran Primary
School in 1999. The Nersesyan Yermonyan Primary School
joined them the following year. These two institutions
did not close officially, yet because the number of their
respective student populations were dwindling, the school
bore the name “Kalfayan Primary School.” The school still
provides accommodation in the old wooden building in
Altunizade. Currently, it has about 6o students, yet the
number varies. After it became a co-ed institution, the

school began accepting day students, and during the 2011-
2012 academic year, it had 33 boarding students. In the
summers, the students go to the Karagozyan Foundation’s
camp on Kinaliada, and stay at the orphanage during other
breaks. After the boarding section of the Sisli Karagozyan
Orphanage shut down in 20m, the Kalfayan Orphanage
became the only remaining primary-level institution with
boarding facilities where Armenian children in need can seek
accommodation. Despite being a co-ed institution, only
female students are allowed to stay in the dormitories. The
foundation hopes to provide facilities for its male students
in the near future.

The foundation is planning on holding classes at the new
shared building after repairs. The Nersesyan School building
in Icadiye, which has not been in use since 2001, is to be used
as a dorm.” Of the four parcels that constitute the school’s
land plot, one belongs to the Surp Krikor Lusavorig Armenian
Church Foundation in Kuzguncuk, and the remaining
three to the Gedikpasa Surp Hovhannes Armenian Church
Foundation. The two foundations support the idea of
turning the Nersesyan School into a dorm. The Kalfayan
Foundation acknowledges the benefits of having both the
classrooms and the dorms in the same place, yet it doesn’t
have sufficient financial means to make this possible. The
Kalfayan Orphanage Foundation will celebrate its 150™
anniversary in 2016. Despite difficulties, it will continue
supporting young girls from disadvantaged backgrounds.
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KENDIi MULKUNDE KIiRACI:
BOMONTI MIHITARYAN ILKOKULU

Mihitaryan Katolik Rahipler Birligi, Eyliil 1701’de, Si-
vasli rahip Mihitar (Abbahayr) tarafindan kurulur. Mez-
hepleri nedeniyle baskiya maruz kalan ve Istanbul’da ba-
rinamayan Mihitaryanlar, 1702-1715 yillar arasinda Mora
Yarimadasi’nda yerlesmeye bagslarlar. Daha sonra, Eyliil
1717’de Venedik senatosundan aldiklari siirekli yerlesim
izniyle, Venedik’teki San Lazarro Adasi’na yerlesirlers ve
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KADIKOY-MODADAKI MIHITARYAN ERMENI KATOLIK ILKOKULU (BIRINCI DUNYA SAVASI ONCESH)

burada bir manastir, bir kilise, bir de okul agarlar. Ermeni
dili ve kiiltiirii tizerine galismalar yapmak iizere bir akade-
mi kurar ve birgok yayin yaparlar. Biiyiik bir Ermeni edebi-
yati kiitiiphanesi kurarlar. Mihitar’in oliimiiniin ardindan,
yerine Isdepanos Melkonyan gecer. Bunun iizerine Mihi-
taristler arasinda bir ayrisma yasanir; Venedik’ten ayrilan
bir grup rahip 1773’te Trieste’ye gider; 1811°de ise Avusturya
Imparatorlugu’nun destegiyle Viyana’ya yerlesirler ve ora-
da bir manastir kurarlar. Boylece Mihitaryanlar arasinda iki
farkliyapiolugur.™

19. yilizyilda Osmanli topraklarinda yasayan Ermeniler
arasindaki okullasma siirecine aktif olarak katilan Mihitar-
yanlar, pek cok sehirde okullar acmislardir. Istanbul’da da,
hem Venedik, hem de Viyana Mihitaryan Birligi tarafindan
okullar agilir. Venedik’e bagli olanlar ilkokul, Viyana’ya bagli
olanlar lise diizeyinde egitim verirler.™

THE MIHITARYAN ARMENIAN CATHOLIC SCHOOL IN MODA, KADIKQY (PRE-WORLD WAR )
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FORCED TO PAY RENT INITS OWN
PROPERTY:
THE BOMONTIMIHITARYAN PRIMARY SCHOOL

The Congregation of the Mechitarist [Mihitaryan]
Catholic Priests was founded by the Sivas-born priest
Mechitar (Abbahayr) in September, 1701. Compelled to
leave Istanbul because of their Catholic denomination,
the Mechitarists moved to the Morea (Peloponnese
Peninsula), and resided there from 1702 to 1715. When the
Senate of Venice granted them a permanent residency
permitin September, 1717, members of the order settled on
the island of San Lazzaro in Venice,® where they opened
a monastery, a church and a school. There, they founded
an academy for the study of Armenian language and
culture, publishing a plethora of works. The Mechitarists
also established a remarkably comprehensive library of
Armenian literature. After Mechitar’s death, Isdepanos
Melkonyan filled his position as abbot. Internal divides
followed Melkonyan’s taking over, resulting in a group of
monks leaving Venice for Trieste in 1773. Later in 1811, with
support from the Austrian Empire, they settled in Vienna,
where they also built a monastery. Thus, two separate
branches within the Mechitarist order came into being.™

Actively participating in the drive within the Ottoman Arme-
nian community to increase the number of educational estab-
lishments in the 19*" century, the Mechitarists opened schools
in several cities. In Istanbul, both the Venice and the Vienna
branches of the order founded schools. The Venice branch-
affiliated institutions provided elementary education, while
the Vienna branch schools provided high-school education.”

In the 19* century, the Surp Gazar Armenian Catholic
Mechitarist Priests Association, an affiliate of the Venice
branch of the order, established three schools in Istanbul.
The first one opened in Galata in 1803; yet it was not a full-
fledged institution at the time. This school began offering
regular classes at the building near the Galata Saint George
Latin Church in 1808. The second one, the all-male Mechi-
tarist [Mihitaryan] Armenian Primary School, was opened
at no. 30 Sakizagaci Avenue in Pera, in 1830. The last school
opened in Moda, Kadikdy, in the late 1850s.%

The school in Sakizagaci was temporarily closed after
it was burnt down in a fire in 1870. Meanwhile, its students
continued attending classes at a different location, the
Mechitarist Armenian School in Moda, Kadikéy.” On July 12,
1888, Sultan Abdiilhamid II issued a decree to rebuild the
school at the same spot in Sakizagaci for the use of Catholic
Armenian children.®

BEYOGLU-SAKIZAGACI NDAKI MIHITARYAN ERMENI KATOLIK OKULU

THE MIHITARYAN ARMENIAN CATHOLIC SCHOOL IN BEYQGLU, SAKIZAGACI

During the First World War, the school in Moda, Kadikoy
was allocated to the army; the Second Regiment of the 31st
Battalion was based there. On January 21, 1915, blazes con-
sumed the building due to the soldiers’ “lighting a fire at the
basement to do laundry.”®The school remained closed after
the end of the war.

Affiliated with the Istanbul Catholic Bishops Council and
administered by the Foundation of Surp Gazar Armenian
Catholic Mihitaryan School and Monastery, the school in
Sakizagaci moved to Bomonti, Sisli in 1958. With the pro-
ceeds from the sale of the plot of the burnt-down school in
Moda, the building in Bomonti was bought from Emine Tev-
fika Ayasli for 710 thousand lira on June 4, 1958, and the pro-
perty was registered at the land office on the same day the
sale took place. Upon moving to the new building, the name
of the school was changed to “Bomonti Private Armenian
Catholic School.”*

OnMarch 6,1979, The Directorate General of Foundations
(DGF), filed a lawsuit at the Istanbul 2™ Court of First
Instance, claiming that the school building is not registered
in the 1936 Declaration, and that beyond those listed there,
community foundations had no right to acquire property. In
its complaint, the DGF demanded that the building’s deed
be revoked, and the property re-registered under the name

19
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CHARLES GOAD TARAFINDAN 2

0. YUZYIL BASLARINDA HAZIRLANAN SIGORTA HARITALARINDA KADIKOY MIHITARYAN ILKOKULU VE ARAZISI (

SAGDA, 1916'DA YANAN VE 1958 DE VAKIF TARAFINDAN

SATILAN OKUL BINASI; SOLDA, UZERINDE DORT AHSAP BINANIN BULUNDUGU, YINE 1958 DE SATILAN ARAZ)

THE MIHITARYAN SCHOOL AND ITS LANDS IN KABIKQY IN THE INSURANCE MAPS PREPARED BY CHARLES GOAD IN THE BEGINNING OF THE 20™ CENTURY (ON THE RIGHT, THE SCHOOL BUILDING
WHICH HAD BURNT DOWN IN 1916 AND SOLD BY THE FOUNDATION IN 1958; ON THE LEFT, THE LAND WITH FOUR WOODEN BUILDINGS, ALSO SOLD IN1958)

19. yiizyilda, Istanbul’da, Venedik Mihitaryan Birligi’ne
bagli Surp Gazar Ermeni Katolik Mihitarist Rahipleri Ce-
miyeti tarafindan ii¢ okul kurulur. Bunlardan ilki 1808’de
Kadikoy’de, ikincisi 10 Agustos 1828’de Galata’da Saint Geor-
ge Latin Kilisesi’nin yanindaki binada agilir.® Ugiincii okul ise
1830°da, Pera Sakizagaci Caddesi 30 numarada, Mihitaryan
Ermeni Erkekler Ilkokulu olarak kurulur.

Sakizagaci’ndaki okul, 1870’te ¢ikan bir yangin sonu-
cunda kil olur. Gegici olarak kapatilan okulun 6grencileri,
ogrenimlerini Kadikdy-Moda’da bulunan Mihitaryan Erme-
ni Okulu’nda siirdiiriirler.” 12 Temmuz 1888’de, Sakizaga-
c’ndaki okulun Katolik Ermeni gocuklara mahsus olarak ye-
niden yapilmasi igin Sultan Abdiilhamid irade verir ve okul
ayni yerde yeniden insa edilir.”®

Birinci Diinya Savasi yillarinda, Kadikéy-Moda’daki okul
orduya tahsis edilir. Otuz birinci alayin ikinci taburu Mo-
da’daki okulda ikamet eder. 21 Ocak 1915°te, okul, askerlerin
“camasir ytkamak lizere bodrum katinda yaktiklari ates” ne-
deniyle yanar ve harap hale gelir.” Savagin bitiminden sonra
da okulda egitime devam edilemez.

Sakizagacr’ndaki okul ise, 1958’e kadar Beyoglu Surp
Gazar Ermeni Katolik Mihitaryan Mektep ve Manastin Vakfi

biinyesinde, Istanbul Katolik Ruhani Kurulu’na bagli olarak
burada faaliyet gosterdikten sonra, daha iyi kosullarda egitim
vermek amaciyla Sisli-Bomonti’ye tasinir. Bomonti’de, okulun
halen hizmet verdigi bina, Moda’daki, yanan okulun arsasinin
satilmasiyla elde edilen gelirle, 4 Haziran 1958’de Emine
Tevfika Ayasli’dan 710 bin liraya satin alinmis ve ayni tarihte
tapu tescili yapilmigtir. Bu binaya tasindiktan sonra okulun adi
‘Ozel Bomonti Ermeni Katolik Ilkokulu’ olarak degistirilir.=

Vakiflar Genel Mudiirligii (VGM), 6 Mart 1979°da, okul
binasinin 1936 Beyannamesi’nde bulunmadigl ve cemaat
vakiflarinin bu beyannameden sonra gayrimenkul edin-
me hakki olmadigi gerekgesiyle, Istanbul 2. Asliye Hukuk
Mahkemesi’nde dava agar. VGM dava dilekgesinde binanin
tapu kaydinin iptal edilmesini ve kaydin binanin eski sahibi
ya da eski sahibi hayatta degilse onun mirasgilari adina ye-
niden yapilmasini (eski kaydin ihyasi) talep eder. Davanin
sonradan nakledildigi Sisli 2. Asliye Hukuk Mahkemesi, 17
Subat 1984’te bu talep dogrultusunda bir karar verir ve karar
14 Mart 1985’te Yargitay tarafindan onanir. Vakif, 29 Haziran
1988’de davanin yeniden goriilmesi (iade-i mahkeme) tale-
binde bulunur, ancak 4 Kasim 1988 tarihli bir kararla bu talep
reddedilir.?
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KADIKOY MIHITARYAN ILKOKULU OGRENCILERI (1880°LARIN SONLARY)

STUDENTS OF THE KADIKOY MIHITARYAN PRIMARY SCHOOL (LATE 1890S)

of its previous owner, or, his/her heirs, if the previous owner
were deceased. On February 17,1984, the Sisli 2" Court of First
Instance, to which the case was later transferred, ruled in
favor of the DGF, and the Supreme Court of Appeals affirmed
the judgment on March 14, 1985. The foundation requested a
retrial, on June 29, 1988; yet, the court turned down the request
in early November.?

The property’s registration was thus renewed under the
name of the heirs of the building’s previous owner Emine
Ayasli, as she had passed away by that time. In accordance
with Ayasli’s will, the Ankara Ayas Municipality received 6/8
of the building’s ownership shares. The remainder went to
her siblings, who later sold their shares to a construction
company named Miltas. The Ayas Municipality and
Miltas sued the foundation for unlawful occupation, and
demanded the payment of compensation for arrears in rent
accumulated during the time the school remained open for
education; yet these lawsuits were rejected.?

The interesting point here is that Ayasli’s will was

prepared on December 1, 1958, that is, after the school
building was sold to the foundation on June 4, 1958 through
an entirely lawful transaction. By granting the transfer of a
property that was no longer owned by Ayasli, the court itself
participated in an unprecedented act of unlawfulness.

In the aftermath of the lawsuit, the foundation signed
a rental agreement with the Ayas Municipality in 1998,
providing that the school could remain open. Thus, the fo-
undation became a renter in the very own property it had
purchased 30 years ago, and began paying rent arrears in
installments.® Soon, Miltas, the smaller shareholder, ob-
jected to the rental agreement, suing the foundation for
ecrimisil, or unlawful occupation. The court ruled in favor of
Miltas on February 2, 1999; and the building was evacuated
on the same day. The staff moved out all of the furniture;
books, desks, documents, the school’s piano and even the
toys that preschool kids played with sat out in the school-
yard.>* In arare act of civil disobedience, the Armenian com-
munity in Turkey set up tents in the schoolyard, protesting
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TAHLIYE EDILEN BOMONTI MIHITARYAN ILKOKULU BINASIVE OKULUN BAHGESINE TASINAN
SIRALARDA DERS YAPAN OGRENCILER (SUBAT 1999)

THE EVACUATED BOMONTI MIHITARYAN PRIMARY SCHOOL BUILDING AND THE STUDENTS
DURING A CLASS HOUR IN THE SCHOOLYARD (FEBRUARY 1999

Tapu kaydinin, okul binasinin eski sahibi oldiigii igin
mirasgilan adina yenilenmesiyle birlikte, binanin miilkiyeti,
eski sahibi Emine Ayasli’nin mirasi geregince 6/8 oraninda
Ankara Ayas Belediyesi’ne, 2/8 Ayasl’nin kardeslerine
gecer. Kardesler hisselerini Miltas adli bir insaat sirketine
satarlar. Ayas Belediyesi ve Miltas Sirketi, vakif aleyhinde
isgal tazminati (ecrimisil) davasi acgarak, okulun binada
egitim verdigi siire boyunca vakif tarafindan kendilerine
odenmeyen kiralar igin tazminat talep ederler, ancak bu
davalar reddedilir.?

Burada dikkat cekici olan nokta, Emine Ayasl’nin vasi-
yetnamesinin, 1 Aralik 1958’de, yani okul binasinin tamamen
hukuki yollarla 4 Haziran 1958’de vakfa satilmasindan sonra
hazirlanmis olmasidir. Mahkeme, daha once Ayasli’nin miilki-
yetinden ¢iktigl icin vasiyetnamesinde yer almasi miimkiin ol-
mayan bir miilkiin Ayasl’nin mirasgilarina devredilmesini sag-
layarak, esi benzeri goriilmemis bir hukuksuzluga imza atar.

Dava siirecinin sona ermesinin ardindan, 1998°’de Ayas
Belediyesi ile vakif yonetimi arasinda bir kira sozlesmesi
imzalanarak okulda egitimin devam etmesi saglanr.
Boylelikle, vakif, 30 yil once satin aldigi binada kiraci
durumuna diismiis olur ve gegmis doneme ait kira borcunu
da taksitler halinde 6demeye baslar.? Miltas sirketi,
kiigiik hissedar olarak bu sozlesmeye de itiraz eder ve
vakif aleyhinde isgal tazminati (ecrimisil) talebiyle dava
acar. Mahkeme tarafindan 2 Subat 1999°da alinan tahliye
karart sonucunda, okul ayni giin bosaltilir. Gorevliler,
binada bulunan kitapliklar, siralar, evraklari, ana sinifi
ogrencilerinin oyuncaklar ve piyano gibi bircok esyayi
bahceye tasirlar.>* Ogrenciler kis ortasinda okulsuz kalinca,
aileler Tiirkiye Ermenileri arasinda nadir rastlanan tiirden
bir sivil itaatsizlik eylemiyle, okulun bahgesinde kamp
kurarak durumu protesto eder. Cocuklari Istanbul’daki diger
Ermeni okullarinda egitim goren veliler de bu okullarda ders
yapilmamasini saglayarak eyleme destek verirler.” Medya
ve kamuoyunun olaya yogun ilgi géstermesi iizerine, birkag
giin sonra, donemin Istanbul valisi Erol Cakir araya girerek,
vakif yonetimiile Miltas arasinda bir protokol imzalanmasini
saglar. Protokolle, tahliye karari 1998-99 6gretim yilinin
sonuna ertelenir ve 6grenciler tekrar dersbagsi yaparlar.z®

Haziran 1999’da, Sisli Belediye Baskani Mustafa Sangiil,
Sisli ilgesi sinirlari iginde bulunan okul binasinin hissedarla-
rindan Ayas Belediyesi ile anlasarak okulun tahliye islemi-
nin durdurulmasini saglar. Sisli Belediyesi, ayrica binanin
Miltas’a ait olan 2/8’lik hissesini satin alir. Okul binasi 23
Haziran 1999°da Ayas Belediyesi adina Sisli Belediyesi’nin
tasarrufuna birakilir. 1 Agustos 1999’da yapilan sozlesmede
aylik kira bedeli 420 milyon TL olarak belirlenir, kira siiresi
ise her yil yenilenmek iizere bir yil ile sinirli tutulur.?” 2011-
2012 6gretim yili itibariyle vakfin Ayas Belediyesi’ne 6dedigi
aylik kira bedeli 1500 TL dir.

Okulun 1999’dan beri kendi miilkiinde kiraci olmasindan
kaynaklanan belirsizlik, baska sorunlarin yani sira, velilerin
okula ¢ocuklarini ggndermekten ¢ekinmelerine ve dolayisiy-
la okulun 6grenci sayisinin gittikce azalmasina neden olur.?®
1970’li yillarin sonlarinda, dava siirecinin baslamasindan
hemen oOnce, sadece anaokulu béliimiinde 52 6grencinin
0grenim gordiigi okulun 2011-2012 6gretim yilindaki toplam
mevcudu 35 6grenciden ibarettir.»

2008’de kurulusunun 200. yildonimiini kutlayan okul,
halen kendi miilkiinde kiraci durumundadir. Bomonti
Mihitaryan Okulu Vakfi, kdgit izerinde binanin biyiik
pay sahibi olarak goriinen ve yillardir binayr geri almaya
calisan Ayas Belediyesi’ne 2011 yazinda dava agti. Bomonti
Mihitaryan Okulu Vakfi Bagkani Rita Nurnur, vakfin
avukati Hiirriyet Azak, Vakiflar Genel Miidiirii ile yaptiklar
goriismelerden ve siirmekte olan davanin gidisatindan
umutlu.3*Davanin, 2012’nin sonuna dogru kararabaglanmasi
bekleniyor.”

* By kitabin baskiya girmesinden birkag giin once, 1 Kasim 2012°de, Istanbul 13. Asliye Hukuk Mahkemesi, okul binasinin vakfa iade edilmesine karar verdi.
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JACQUES PERVITITCH TARAFINDAN HAZIRLANAN, 1945 TARIHLI SIGORTA HARITALARINDA, SAKIZAGACI NDAKI MIHITARYAN KATOLIK ERKEK ILKOKULU, ANARAD HIGUTYUN KIZ OKULU VE

SURP ANNA KATOLIK YETIMHANESI

THE MIHITARYAN CATHOLIC SCHOOL FOR BOYS, ANARAD HIBUTYUN SCHOOL FOR GIRLS AND SURP ANNA CATHOLIC ORPHANAGE IN SAKIZABACI AS SEEN IN THE INSURANCE MAPS PRE-

PARED BY JACQUES PERVITITCH IN 1945

the evacuation of the building in the thick of winter. In sup-
port of the protest, parents whose children attended other
Armenian schools in Istanbul called for the suspension of
classes.® Thanks to broad media attention, Erol Cakir, then
the mayor of Istanbul, intervened, negotiating an agreement
between Miltas and the foundation to delay the evacuation
until the end of the 1998-1999 academic year. Only then did
the school’s students return to the classrooms.*

In June 1999, Mustafa Sargiil, the mayor of the Sisli
Municipality, reached an agreement with the shareholder
Ayas Municipality to halt the evacuation. The Sisli
Municipality also bought the 2/8 of the building’s shares from
Miltas. On June 23, 1999, the Sisli Municipality took charge
of the school building on behalf of the Ayas Municipality.
An agreement signed on August 1, 1999, stated that the
monthly rent would be 420 million Turkish Liras, and that
the lease, which would expire in a year, could be renewed.”
For the 2011-2012 academic year, the school’s monthly rent
was 1500 Turkish Liras.

The prolonged uncertainty with regards to the school’s
status as a renter in its own home gave rise to another
problem; the dwindling school population. With parents’
trust shaken in the future of the institution, many of them
chose to send their children to different schools.?® To
illustrate, there were 52 kids in attendance only in the pre-
school division prior to the beginning of the lawsuit in the
late 1970s, whereas in the 2011-2012 academic year, the
school had a total of 35 students.®

The Bomonti Mihitaryan (Mechitarist) School celebrated
its 200th anniversary in 2008. In the summer of 201, the
school filed a lawsuit against the Ayas Municipality, which
has been seeking to fully acquire the building for years, and
is still the biggest shareholder on paper. Rita Nurnur, the
head of the Bomonti Mihitaryan School Foundation, and
Hiirriyet Azak, the foundation’s lawyer, have been in touch
with the General Director of Foundations, and are hopeful
about the future of the case.*® The verdict will likely be
delivered towards the end of 2012."

*On November 1st, 2012, just a few days before this book was sent to the printhouse for publication, The 13th Civil Court of First Instance of Istanbul decided

to return the school building to the foundation.
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ORTAKOY'DE EL KONAN BiR EGiTiM KURUMU:
ANDONYAN ERMENI KATOLIK
MANASTIRIVE MEKTEBI

Bogazigi’nin merkeze yakin bir bolgesinde bulunan Or-
takoy semti, cografi konumu nedeniyle, tarihi boyunca ter-
cih edilen bir yerlesim yeri olagelmistir. Bizans déneminde
balik¢r kasabasi olan Ortakdy’de biiyiik bir manastir (giinii-
miizde yok olan eski Ayios Fokas Manastir), pek ¢ok yali ve
kosk bulunmaktaydi. Osmanli hakimiyetine kadar Rumlar-
dan ve Yahudilerden olusan niifusuna 16. ylizyilda Miislii-
manlarin ve Ermenilerin de katilmasiyla farkli inanglarin bir
arada yasadigi bir semttir.

Ortakoy’de niifus, sehrin baska tarihi semtlerinin aksi-
ne, etnik kimlige gore farkli mahallelere boliinmiis degildi;
Rum, Yahudi, Ermeni ve Tiirk haneleri semtin cesitli yer-
lerine dagilmis durumdaydi. Ermenilerin evleri sahilde ve
vadi yamaglarindaydi. Balyanlar, Dadyanlar, Bezciyanlar,
Portakalyanlar gibi inlii Ermeni aileler Ortakoy’de yasardi.
Ornegin, Vapur Iskelesi Sokagi’nin basindaki Simon Kalfa
Apartmani Balyan ailesine aitti.> Portakal Yokusu, adini, II.
Abdiilhamid’in Hazine-i Hassa Nazirligi’'ni (Maliye Bakanli-
§1) yuriten Mikael Portakal Pasa’dan almistir.

Ortakoy’de biri Apostolik, biri de Katolik olmak tizere iki
Ermeni kilisesi bulunmaktadir. Semtte kurulmus olan Erme-
ni okullarindan Hiripsimyants, Nektaryan, Tarkmangats ve
Katolik okullar ile, ruhban okulu olarak hizmet veren An-
donyan Manastir’ndan, bugiin yalnizca Tarkmangats varli-
gini siirdlirmektedir.

ANDONYAN ERMENi KATOLIK MANASTIRI VE MEKTEBI

Andonyan Ermeni Katolik Manastin ve Mektebi, Besik-
tas - Mecidiye Mahallesi’ndeki Cevirmeci Sokak’tadir (TK
266, bkz. Harita 1, s. 217). Okul, ‘Andonyan Vank3* Ermeni
Mektebi’ adiyla da taninir.

Manastir, merkezi Liibnan’da olan Andonyan Birligi tara-
findan, Katolik Kilisesi’ne rahip yetistirmek tizere kurulmus-
tur. Binanin inga tarihine dair net bir bilgi bulunmamakla bir-
likte, manastirin 1860’larda faaliyette oldugu bilinmektedir.
Her tiirlii ihtiyac, arazisinde yetistirilen iiriinlerle karsilanan
manastirin biinyesinde bir kiitliphane ve matbaa vardi. Kii-
tiiphanede yer alan kitaplarin miihiirlerinden, kiitiiphanenin
1871 yilinda kuruldugu anlagilmaktadir. Manastirin matbaa-
sinda kitaplarin yani sira graviirler de basilirdi.®

Miilkiyeti Vakiflar Genel Mudiirliigii’ne ge¢mis olan ma-
nastir binasi, giincel tapu kayitlarinda “Ibrahim Pasa ve Sul-
tan Beyazit Vakfi’ndan mukataali bahgeli kagir ev” olarak
tanimlanmigstir.34

24 Haziran 1913 tarihinde Osmanli makamlarina verilen
“Maryam binti Ovakim” (Ovakim [Hovagim] kizi Meryem)
imzali bir muvafakatte, manastir ve arsasi, Ortakoy Pismi-
soglu Sokak (gliniimiizde Cevirmeci Sokak) 60 numarada bu-
lunan, Sultan Beyazit Veli Hazretleri Vakfi’ndan icareli, 9ooo
zira yiizoliiciimlii® ve daha énce Ibrahim Pasa Vakf’'ndan
icareli, 1000 zira ylizolgiimlii, “bahgeli bir bab hane ve arsa”
olarak gecer. Ayni belgede, imza sahibi olan Ovakim kizi
Meryem, manastir ve arsasinin, 24 Kasim 1907 tarih ve 284
sira numarali tapu senedi ile “vefat etmis Goceoglu Agop
Efendi’nin zevcesi, Istepan kizi Eliza Hanim” iizerinden ken-
disine gectigini beyan eder. Ayrica, kendisinin, manastir ve
arsasinin hukuki tasarrufu ile kesinlikle ilgisi bulunmadigi-
ni; s6z konusu tasinmazin, merkez manastirlari Liibnan’da
olan Ermeni Katolik Andonyan Ruhban Tarikati adina kayitli
oldugunu belirtir. Manastir ve arsasinin 1907 yilindaki tapu
kaydinin, 1913’°e kadar Osmanli Imparatorlugu déneminde
yaygin olarak goriildigii lizere, bir azizenin (‘Ovakim kizi
Meryem’ yani Meryem Ana) adina yapilmis olmasi, vakif-
larin, kendi adlarina tapu tescil hakki olmamasi nedeniyle
tasinmazlarini ‘nam-1 mevhum’ adina kaydetmelerinin tipik
bir 6rnegidir.3®

Andonyan Ermeni Katolik Manastir ve Mektebi’nin tapu
sicil kaydi, 14 Ekim 1913’te, 32116 fis ve 1546 islem sayisiyla
yapilir. 26 Haziran 1913 tarihli ve 3780 sayili resmi bildiri ge-
regince, 1913 Kararnamesi’nin 3. maddesi kapsaminda, ‘An-
donyan Ermeni Katolik Ruhban Manastir Mektebi’ adiyla,
18 Ekim 1913 tarihinde tapuda tescil edilen okul, Birinci Diin-
ya Savasi Ooncesi doneme ait sehir haritasinda, Pismisog-
lu Sokak’ta, ‘Ermeni Mektebi’ olarak gosterilir. (bkz. sayfa
126’°daki harita)

Andonyan Ermeni Katolik Manastiri ve Mektebi’ nin
hangi tarihte kapandigina dair net bir bilgi yoktur. Vakiflar

.: _

ANDONYAN MANASTIRI ARAZISININ BOBAZIG] KOPRUSUNUN BAGLANTI YOLUNDAN
BUGUNKU GORUNUMU

A CONTEMPORARY VIEW OF THE ANDONYAN MONASTERY AREA AS SEEN FROM THE
BOSPHORUS BRIDGE CONNECTING ROAD
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AN EDUCATIONAL INSTITUTION
SEIZED IN ORTAKOY:

THE ANDONYAN ARMENIAN CATHOLIC
MONASTERY AND SCHOOL

Centrally located by the shores of the Bosphorus, Ortakdy
has historically been a popular neighbourhood. The town used
to be a fishing village during the Byzantine era, and was home
to mansions, kiosks and the now-disappeared Ayios Fokas
Monastery. Until the Ottomans took control, the population
was mostly Greek and Jewish; and with Muslims and Armeni-
ans moving into the neighbourhood in the 16" century, Orta-
koy became the meeting point of different faiths.

Unlike other historical districts in the city, Ortakoy was
not divided into separate quarters inhabited by different
ethnicities. Greek, Jewish, Armenian and Turkish families
were spread out across different parts of the neighbourhood.
Armenian houses were mostly located by the water, or on
the banks. Well known families such as the Balyans, the
Bezciyans and the Portakalyans lived in Ortakdy. The Simon
Kalfa Building at the mouth of Vapur Iskelesi Street belonged
to the Balyan family.® The Portakal Hill was named after
Mikael Portakal Pasha, who served as Sultan Abdiilhamid II’s
minister of finance.

There are two Armenian churches in Ortakdy; one Apos-
tolic and one Catholic. Of all the Armenian educational ins-
titutions in the neighbourhood such as the Hiripsimyants
School, the Nektaryan School, the Catholic schools, the cle-
rical school of the Andonyan Monastery, and the Tarkman-
cats School, only the latter has survived until today.

ANDONYAN ARMENIAN CATHOLIC
MONASTERY AND SCHOOL

The Andonyan Armenian Catholic Monastery and School is
located on Cevirmeci Street in the Besiktas — Mecidiye district.
(TK 266, see Map 11 on page 217). The school is also known as
‘Andonyan Vank3 Armenian School.’

The monastery was founded by the Lebanon-based
Andonyan Union with the aim of training priests for the
Catholic Church. The exact date the monastery was built
is unknown, yet it was open to service in the 1860s. A self-
sustaining institution with its own library and print shop,
the monastic community relied on products it raised on its
own farmland. Book stamps show that the library was es-
tablished in 1871. Engravings in addition to books were also
made in the printshop.3

ANDONYAN MANASTIRININ MATBAASINDA BASILMIS, SULTANAHMET MEYDANI'NI
GOSTEREN BIR GRAVUR

A GRAVURE FROM THE PRINTHOUSE OF THE ANDONYAN MONASTERY DEPICTING THE
SULTANAHMET SQUARE

ANDONYAN MANASTIRINDA RAHIP ADAYLARI VE MANASTIRIN BASRAHIBI

CANDIDATE PRIESTS AND THE ARCHPRIEST AT THE ANDONYAN MONASTERY

Currently in possession of the Directorate General of
Foundations, the monastery is described in contemporary
land registers as a “masonry house with garden rented
from (mukataal)) the Ibrahim Pasha and Sultan Beyazit
Foundation.”*

In a letter (muvafakat) provided to Ottoman authorities
by “Maryam binti Ovakim” (Meryem, daughter of Ovakim
[Hovagim]) on June 24, 1913, the monastery and its land were
described as follows: “house with garden and land located
at 60 Ortakdy Pismisoglu Street (known as Cevirmeci Street
today), leased from (icareli) the Sultan Beyazit Veli Hazretleri
Foundation, 9000 zira (approxiately 5167 squaremeters),* and
previously leased (icareli) from the Ibrahim Pasha Foundation,
1000 zira (approximately 574 squaremeters).” In the same
document, Meryem, daughter of Ovakim, stated that the
monastery and its land were transferred to her through the deed
no. 284 registered on November 24, 1907, from “Eliza, daughter
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1913-14 TARIHLI ALMAN MAVILERI HARITASINDA ANDONYAN ERMENI KATOLIK MANASTIRI VE CEVRESI

THE ANDONYAN ARMENIAN CATHOLIC MONASTERY AND ITS VICINITIES ON A1913-1914 ‘GERMAN BLUE MAP'

Bolge Mudiirliigii’niin arsivindeki bir dosyada, okul binasina
1920’li yillarda Anadolu’dan gelen gogmenlerin yerlestirildi-
ginden soz edilmesi, okulda egitimin bu donemde durmus
oldugunu diistindiiriir.” Tiirkiye Ermeni Katolik Cemaati’nin
ruhani reisi Basepiskopos Hovhannes Colakyan’dan alinan
bilgiye gore, 1924’te son rahibinin vefat etmesi ile din gorev-
lisi kalmayan manastir, idari agidan ayr bir kurulus olarak
kendi vakfina sahiptir ancak 1936 yilinda bu vakif adina be-
yanname verilmemistir.®® Ote yandan, manastir arazisi, Ka-
tolik vakiflarinin 1936 yilinda ‘Apeloglu Andon Vakfi’®® adina
verdigi ortak beyannamede siralanan miilk listesinin sonun-
da, eski adresiyle (Pismisoglu Sokak, No: 60) yer alir (bkz. s.
200, ‘Apeloglu Andon Vakfi Sorunu’). Bu arazi, 1927 tarihli
Pervititch haritasinda da ‘Ermeni Katolik Manastiri’ olarak
gosterilmistir. (bkz. sayfa 127°deki harita)

MANASTIR BINASINA VE ARAZISINE EL KONMASI
1940’liyillarin sonunda, okulun bulundugu bélgede kadast-
ro ¢alismalar yapilirken, Kadastro Komisyonu, azinliklara ait
taginmazlarla ilgili olarak Disisleri Bakanlig tarafindan ince-
leme yapilmakta oldugu gerekgesiyle, inceleme sonuglanana
kadar okulun ‘malik’ hanesinin agik birakilmasina karar verir.

Komisyon, 23 Subat 1950 tarihli bu kararda, tapu tescilinin 1913
yilinda ‘Andonyan Ermeni Katolik Ruhban Mektebi’ adina yapil-
mis oldugunu belirtirken, “alakalilar” tarafindan konuya iligkin
herhangi bir bagvuruda bulunulmadigini ve okulun bu adi tagi-
yan bir vakif olduguna ya da tiizel kisilik tasidigina dair herhangi
bir belge ibraz edilmedigini ileri siirer. Boylelikle, tapu kaydi ve
Ermeni Katolik toplumunun manastir iizerindeki miilkiyet hakki
1913 yilinda tescil edilmis olmasina ve 1936’da verilen ortak be-
yannamede yer almasina ragmen, devletin azinlik kurumlarinin
miilklerine iliskin genel politikasi geregi, okul hukuken ‘maliksiz’
birakilmis olur.# Okulun bulundugu parselin miilkiyeti, daha
sonra—kadastro ¢alismasi sirasinda ‘malik’ hanesi agik birakilan
birgok diger vakif miilkii gibi— Hazine’ye geger.#

Beyoglu Surp Asdvadzadzin Ermeni Katolik Kilisesi Vak-
fi Yonetim Kurulu, 20 Aralik 1966°da Hazine adina Muhake-
mat Miidiirliigii Istanbul Dairesi’ne bir dava acarak, okulun
bulundugu parselin vakif adina tespit ve tescil edilmesini
talep eder.1913’teki tapu tescili ve Kadastro Komisyonu’nun
1950’deki kararinin aktarldigr dava dilekgesinde, davaci
vakfin, okul ve arsasini 6o yildan fazla bir siiredir araliksiz
ve tartismasiz bir bicimde malik olarak kullandigi vurgu-
lanir. Istanbul 15. Asliye Hukuk Mahkemesi, 12 Nisan 1974



2012 DECLARATION / STORIES OF UNLAWFUL PROPERTY SEIZURE

JACQUES PERVITITCH TARAFINDAN HAZIRLANAN 1927 TARIHLI SIGORTA HARITASINDA ANDONYAN MANASTIRI, BAHGESI VE GEVREDEK] BOSTANLAR

THE ANDONYAN MONASTERY, ITS GARDEN AND THE FARMLANDS IN THE VICINITY IN THE INSURANCE MAP PREPARED BY JACQUES PERVITITCH IN 1927

of Istepan and wife of the late Goceoglu Agop Efendi.” She
added that the properties were by no means in her disposition,
and that they were registered under the name of the Lebanon-
based Armenian Catholic Andonyan Clerical Order. According
to the deed issued in 1907, the monastery and the land were
registered under the name of a saint (Meryem, daughter of
Hovakim, namely, Mother Mary). Because the foundations
had no right to register immovable assets under their own
names, they would register it under nam-1 mevhum [registered
in the name of revered religious figures], a practice that was
popular in the Ottoman Empire until 1913.2°

The Andonyan Armenian Catholic Clergy Monastery was
registered on October 14, 1913, with receipt number 32116,
and transaction number1546. In accordance with the official
communique no. 3780 and dated June 26, 1913, the school
was registered as “The Andonyan Armenian Catholic Clergy
Monastery School” on October 18, 1913, in line with the 3™
Article of the 1913 Decree. It was marked as “Armenian
School” (Ermeni Mektebi) on Pismisoglu Street on a pre-
World War I map. (see the map on page 126)

There is no clear information as to when the Andonyan Ar-
menian Catholic Monastery and School was closed. A file from

the archive of the Regional Directorate of Foundations menti-
ons Anatolian immigrants staying in the building in the 1920s.
This might also be around the time when the monastery cea-
sed to function.®” According to Archbishop Hovhannes Colak-
yan, leader of the Armenian Catholic Community in Turkey, the
monastery was left without clergy when the last priest died in
1924, and that despite having its own foundation as a separate
establishment, no declaration was presented on behalf of this
foundation in 1936 (see p. 201).3*On the other hand, the land
of the monastery was listed at the same location (Pismisoglu
Street, No: 60) at the end of the Catholic foundations’ joint
declaration on behalf of the “Apeloglu Andon Foundation®3
in 1936. This land was marked as “Armenian Catholic Monas-
tery” on the Pervititch map dated 1927. (see the map above)

SEIZURE OF THE MONASTERY BUILDING AND ITS LAND
When the Cadastral Commission was conducting land
surveys in the area in the late 1940s, it decided to leave the
school’s owner (malik) section unmarked, until the Foreign
Ministry’s investigation pertaining to minority-owned
immovable assets were concluded. On February 23,1950, the
Commission stated that the land was registered in 1913 under
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ANDONYAN MANASTIRI KUTUPHANESININ 1990'LARDAKI DURUMU

LIBRARY OF THE ANDONIAN MONASTERY IN THE 19805

tarihinde verdigi kararda,** davali Hazine vekilinin savunma-
sinda da dile getirdigi lizere, ve bilirkisi raporuna dayanarak,
tapu sicil kaydinda dava konusu taginmazin maliki goriinen
tiizel kisilik olarak “Andonyan nam Ermeni Katolik ruhban
tarikati” ile davaci Ermeni Katolik Surp Asdvadzadzin Vakfi
arasinda hicbir maddi ve hukuki iliski olmadigi gerekgesiyle,
davaci vakfin talebini reddeder.

Mahkeme iki vakif arasinda bir baglanti olmadigina
karar vermis olsa da, Sakizagaci’nda bulunan Surp Asd-
vadzadzin Kilisesi, Osmanli doneminde resmen tasidigi
Ermeni Katolik toplumunun patriklik makami olma niteli-
gini ve ruhani reislik gorevini Cumhuriyet doneminde fiilen
surdiirmiistiir ve halen siirdiirmektedir. ‘Apeloglu Andon
Vakfi’ adina toplu olarak verilen 1936 Beyannamesi’nde
de, miilklerin basepiskopos ve patrik vekili tarafindan ida-
re edildigi ve edilecegi belirtilmistir. 1920’lerden itibaren
Anadolu’dan gog eden fakir aileleri barindiran Andonyan
Manastiri da uzun siire bu kilisenin tasarrufunda kalmis,
kiitiiphanenin anahtar burada saklanmistir. Ancak, miilki-
yeti geri alinamadig icin, binanin zamanla harabeye don-
mesi, ¢atisinin yer yer ¢okmesi engellenemez. Kiitiipha-
nedeki tarihsel degeri olan, bazilar elyazmasi kitaplar da
zamanla yipranir.

Manastir binasi, Istanbul III Numarali Kiiltiir ve Tabiat
Varliklarini Koruma Bolge Kurulu’nun 12 Ocak 1995 tarihli ve
7232 saylili karariile ‘korunmasi gerekli eser’ olarak tescil edi-
lir. Ayni kurul, 14 Haziran 1996°da, 8346 sayili karari ile, bina-
nin mimar Zakarya Mildanoglu tarafindan gikarilan rélovesi-
ni onaylar, binayi en ust seviyede (I. Grup) koruma altina ali-
nan tarihi eser olarak tescil eder ve manastirin kiiltiir islevli
bir yapi olarak yenilenmesinin uygun goriildigiini belirtir.+

Ote yandan, Vakiflar Genel Miidiirliigii, okulun bulun-
dugu parselin daha once Sultan Bayezid Veli Hazretleri
Vakfiyesi’nde yer aldigi, vakif tarafindan Agop Efendi’ye ve-
rildigi ve sahipsiz kalmasi durumunda vakfa geri verilmesi
gerektigi iddiasiyla, Hazine’ye dava acar. Istanbul 3. Asliye
Hukuk Mahkemesi’nin 19 Aralik 2005 tarihinde kesinlesen
kararyla, tasinmazin Hazine’de olan miilkiyet kaydi iptal
edilir. 17 Subat 2006’da diizenlenen tapu senedinde de, bu
mahkeme karari uyarinca, okul binasi ve bulundugu arsa Va-
kiflar Genel Mudiirliigii adina tescil edilir.*

MANASTIRIN GUNCEL DURUMU

Manastirin miilkiyeti Vakiflar Genel Miidiirligi’ne geg-
tikten sonra cesitli sirketler araziyi kiralamak icin girisim-
de bulunur. Ancak manastirin imar planinda ‘park alanr’
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ANDONYAN MANASTIRININ KUTUPHANESINE AT BIR KITABIN ILK SAYFASI VE KUTUPHANENIN MUHRU

FIRST PAGE OF ABOOK WRITTEN IN ITALIAN FROM THE LIBRARY OF THE ANDONYAN MONASTERY AND THE SEAL OF THE LIBRARY ON THE RIGHT

the name “Andonyan Armenian Catholic Clergy School,”
adding that no “interested parties” had approached the
authorities, or presented any documents proving that the
school is in fact a legal personality or a foundation carrying
the aforementioned name. Thus, despite the existence of a
deed, the right of the Armenian Catholic community on the
property being registered in 1913, and the joint declaration
of 1936, the school was legally rendered “without owner”
(maliksiz), as a result of the officialdom’s general policy
on minority institutions’ properties.* Like most other
foundation properties that were similarly categorized,
the ownership of the school’s land was transferred to the
Treasury.®

The Beyoglu Surp Asdvadzadzin Armenian Catholic
Church Foundation filed a lawsuit on December 20, 1966
against the Istanbul Chamber of the Directorate of Law on
behalf of the Tresury and demanded for the school’s land to
be identified and registered under the foundation’s name.
In its complaint, the board referred to the deed registration
in 1913, and the 1950 decision of the Cadastral Commission,
explaining that the foundation had been using the school
building and its land as owner (malik) for more than 6o years
without interruption and beyond controversy. The 15 Civil
Court of First Instance in Istanbul rejected the foundation’s
complaint on April 12, 1974,* stating that, based on a report
from the expert witness, and as mentioned by the defendant’s
representative, there was no material or legal relationship
between the Armenian Catholic Surp Asdvadzadzin Foun-
dation, the plaintiff, and the “Armenian Catholic clerical order
named Andonyan,” the legal personality that is stated as the
property’s “owner” in the title deed registry record.

The court decision stated that the two foundations
were not related. Yet, since Ottoman times, the Surp

Asdvadzadzin Church in Sakizagaci has carried the title of
official patriarchate and spiritual leader of the Armenian
Catholic community. In the joint 1936 Declaration issued
on behalf of the “Apeloglu Andon Foundation,” it was
stated that the archbishop and deputy patriarch were, and
would be, in charge of the administration of properties.
The Andonyan Monastery, which had become a shelter for
impoverished Anatolian families since the 1920s, remained
in possession of the church for a long time, and the library
key was kept there. Yet, since its ownership could not be
restored, it was inevitable that the building would gradually
fall into disrepair. The historically significant books in
the library, some of which were manuscripts, were also
damaged.

The Istanbul 3 Regional Board for the Protection of
Cultural and Natural Heritage decision no. 7232 and dated
January 12, 1995 stated that the monastery was registered
as “article requiring preservation.” The board’s decision no.
8346 and dated June 14, 1996 approved architect Zakarya
Mildanoglu’s survey, registered the building as historical
artifact requiring highest level of care, and issued its
approval for the monastery to be renovated as a structure
with a cultural function.*

Meanwhile, the Directorate General of Foundations filed
a lawsuit against the Treasury, claiming that the school’s
land was previously listed in the Sultan Bayezid Veli Hazret-
leri Foundation’s deed of trust, that the foundation gave it to
Agop Efendi, and that it had to be returned to the foundation
when there were no known owners left. The 3 Civil Court of
First Instance in Istanbul ruled to revoke the deed on De-
cember 19, 2005. According to the court decision, the school
building and its land were registered under the name of the
Directorate General of Foundations on February 17, 2006.4
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ANDONYAN MANASTIRININ KUZEY CEPHESI (2012)

NORTH WALL OF THE ANDONYAN MONASTERY (2012)

olarak belirlenmesi* ve tarihi eser tescili olmasi, bu girigim-
lerin bazilarinin 6niine keser. Yine de, 2007 yilinda, Istan-
bul III Numarali Kiltiir ve Tabiat Varliklarini Koruma Bolge
Kurulu’na, arazi ile ilgili yeniden degerlendirme yapilmasi
icin, manastir kiralamak isteyen 6zel bir sirket tarafindan
basvuru yapilir. Konuyu tekrar goriisen kurul, 11 Mart 2008
tarih ve 2922 sayili karari ile, 6nceki koruma kararinin gegerli
oldugunu belirterek “... s6z konusu parsel biitiiniiniin barin-
dirdig1 dogal degerler ve bunlarla birlikte mekansal agidan
biitiinlesmis eski manastir yapisi ile birlikte olusturdugu
kiiltiirel peyzaj degerleri nedeniyle, ayrica (...) s6z konusu
parselde var oldugu goriilen anitsal agaglar da dikkate ali-
narak, parsel biitiiniiniin I. Derece Dogal Sit Alani niteligin-
de olduguna, yiiriirliikte bulunan imar planindaki bu alan ile
ilgili fonksiyonun (PARK) gecerli olduguna® karar verir. Ayni
kararda, parselde bulunan sekiz adet agac anit olarak tescil
edilir, agaglarin kesimine izin verilmedigi belirtilir ve koruma
sorumlulugunun Vakiflar Genel Midiirliigi’niin denetimin-
de, biiyiliksehir ve ilge belediyelerinde oldugu vurgulanir.+
Vakiflar Genel Miidiirliigii, 2009°da, Istanbul IIINumarali
Kiiltiir ve Tabiat Varliklarini Koruma Bolge Kurulu’ndan
manastirin giincel roloveleri ve arazinin park alanindan

ctkarilmasinailiskin goriisiinii talep eder. Kurulun 3 Agustos
2009 tarih ve 3828 sayili kararinda, 6nceki koruma kararlari
korunur, giincel roloveler onaylanir, park fonksiyonu ile ilgili
davanin belgeleri istenir ve restorasyon projesinin kurula
iletilmesi gerektigi belirtilir.+

Koruma Kurulu’nun kararindan anlasildigi gibi, manastir
ve bahgesinin park alani fonksiyonunun degistirilmesi icin,
imar plani tadilati talebi yapilmistir. Mahalle sakinleri ara-
sinda, arazinin bir sirket tarafindan, 49 yilligina Vakiflar Ge-
nel Midirligii’nden kiralandigr konusulmaktadir.# Sirketin
adive burasiylailgili nasil bir plani oldugu heniiz kamuoyuy-
la paylasilmis olmasa da, ayni durumdaki baska arazilerin
basina gelenler g6z 6niinde bulundurulursa, bu arazinin aki-
beti de kaygi vericidir. Ermeni toplumunun kolektif haklari
gasp edilerek el konan ve 6zel miilkiyetin kullanimina tah-
sis edilen tarihi eser niteligindeki Andonyan Manastir’’nin,
rant odakli bir ticaret mekani haline getirilmeye ¢aligildig
asikardir. Oysa manastir, gercek sahiplerinin tasarrufunda,
dogal ve kiiltiirel 6zellikleri bozulmadan gelecege taginmasi
gereken bir anit eserdir.
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the supervision of the Directorate General of Foundations
were responsible of the area’s protection.”+

In 2009, the Directorate General of Foundations asked
the 3 Istanbul Regional Board for the Protection of Cultu-
ral and Natural Heritage about its view on the monastery’s
contemporary surveys and the possibility of removing the
status of the land as “park.” In decision no. 3828 dated Au-
gust 3, 2009, the Board stated that it maintains its previous
stance with regards to the preservation of the land, and that
it approved the current surveys. It asked for the documents
related to the case pertaining to the “park” status of the
land, saying that it was required for the restoration project
to be discussed with the board.*

As understood from the Protection Board’s decision, a
third party requested a zoning map amendment in order
to change the park status of the monastery and the garden
surrounding it. Rumour goes in the neighbourhood that the
Directorate General of Foundations has rented out the land
to a private company for 49 years.*® Neither the name of the
company, nor its plans were made public, yet given what
happened in other similar cases, the future of the land of the
monastery is a cause for concern. It is obvious that some are
hoping to use the historic Andonyan Monastery that was
seized through an extortion of the collective rights of the Ar-
menian community and handed over to the use of a private
company as a profit-oriented commercial space. However,
the monastery is a memorial structure whose cultural and
natural values should be preserved for future generations in
ANDONYAN MANASTIRININ ANA GIRISI (2012) the hands of its true owners.

MAIN ENTRANCE OF THE ANDONYAN MONASTERY (2012)

THE CURRENT SITUATION OF THE MONASTERY

After the monastery came into the possession of the
Directorate General of Foundations, various companies
attempted to rent the land. However, some attempts were
stifled because the land was designated as a “park” in the
zoning plan,* and was registered as a historic landmark.
In 2007, a private company interested in renting the
monastery applied to the 3 Istanbul Regional Board for
the Protection of Cultural and Natural Heritage demanding
the reassessment of the land’s status. In decision no. 2922
dated March 11, 2008, the Board stated that “because of the
collective natural value of the land unified with the spatial
characteristics of the monastery formed a culturallandscape,
and (...) also taking into consideration the existence of
monumental trees on the land, [the board has decided that]
the land in its entirety is considered as First Degree Natural
Protection Area (I. Derece Dogal Sit Alani), and that the
existing status of the land (park), as identified in the current
zoning plan, still stands.” The Board also registered eight of
the trees on the land as “monumental trees”, stating that
the cutting of these trees was not permitted, and that the
metropolitan municipality and district municipalities under

131
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Ermenitoplumununileri gelenlerinden, sarayla yakinilis-
kisi olan Kazaz Artin Amira Bezciyan, yeni bir hastane kurul-
masi girisiminde oncii rol oynar. Yeni hastanenin, havasinin
temiz olmasi nedeniyle Kinaliada’da kurulmasi onerisi, ula-

UZUN SOLUKLU BIiR HUKUK MUCADELESI:
YEDIKULE SURP PIRGIC HASTANESI VE
IGS BINASI DAVASI

SURP PIRGIC HASTANESI'NIiN KURULUSU VE GELISIMi

18. yiizyilda Istanbul’da Ermeni Apostolik toplumuna ait
iki hastane vardi. Bunlardan ilki, 1722 yilinda Beyoglu Surp
Harutyun Kilisesi biinyesinde, bugiinkii Esayan Lisesi’nin av-
lusunda hizmet vermeye baslayan Beyoglu Hastanesi; ikincisi
ise 1743 tarihli Sultan I. Mahmud fermaniyla, Narlikapi sem-
tinde, bugiinkii Surp Hovhannes Kilisesi’nin bulundugu yerde,
deniz kenarinda kurulan Narlikapi Hastanesi’dir. Diiskiinler
evi ve bakimevi olarak da kullanilan Beyoglu Hastanesi, yak-
lasik 70 yil hizmet verdikten sonra Sinorhk Amira* Miricanyan
tarafindan 1794 yilinda tamir ettirilir. Narlikapi Hastanesi in-
saati 1757°de tamamlanir, baslangicta 24 yatak kapasitesiyle
acilir; daha sonra, kapasite 100-120 kisiye ¢ikarilir.s°

19. yiizyilin ilk yarisinda, Beyoglu ve Narlikapi hastaneleri,
Ermeni toplumunun ihtiyaclarini karsilayamamaya baslar. Iki
hastane de, hem tibbi donanim agisindan, hem de idari acidan
yetersizdir. Ayrica, ayni alanda birden fazla kurumun hizmet ve-
riyor olmasinin, kaynaklarin verimli kullanimi agisindan yanlis
oldugu diisiiniiliir. Narlikapi Hastanesi’nin zemin katinda bulu-
nan ruh hastaliklar boliimiiniin kétii durumunun, Ermeni Apos-
tolik toplumunun ileri gelenlerini rahatsiz etmesinin de, yeni bir
hastane kurma karari alinmasinda etkili oldugu bilinmektedir.s'

sim giicligii nedeniyle reddedilir. 5 Ocak 1832’de, Bezciyan’in
evinde yapilan toplantida, Yedikule ile Kazligesme arasinda-
ki sebze bahgesinde (Leblebicioglu Bostani) karar kilinir.5?
Sehir i¢inde bir hastane insa etmek, o donemlerde ¢ok sik
karsilasilan ve hizla yayilan salgin hastaliklar nedeniyle hem
hastalar hem de sehir halki icin tehlikeli oldugundan, seh-
rin disinda 1ssiz bir semt olan ve havasi daha saglikli kabul
edilen Yedikule tercih edilir.3 En 6nemli nedenlerden biri de,
Leblebicioglu Bostani arazisinin, hastanenin kurulmasinda
¢aba harcayan amiralardan Garabed Arzumanyan’in oglu
Ohannes Amira’nin elinde olmasidir.

Bezciyan’in Sultan II. Mahmud ile yakin iligkisi sayesin-
de, hastanenin yapimi igin gereken izinler saraydan kolayca
alinir. II. Mahmud, 4 Agustos 1833 tarihli fermanla, hasta-
nenin kurulmasina izin verir. Hastane binasinin insaatina,
basmimarlar Garabed Balyan ve Ohannes Serveryan ile kal-
fa Bogos Odyan’in sorumlulugunda, 1832 yilinda baslanir.5
Hastanenin resmi agilisini 31 Mayis 1834°te, Patrik Isdepanos
Agavniyapar. Agilisin ardindan, Narlikapi ve Beyoglu hasta-
nelerinde bulunan yaklasik 200 hasta ve ihtiyar Surp Pirgic
Hastanesi’ne nakledilir.>s

Surp Pirgic Hastanesi’nin énemli gelir kaynaklari, ba-
gislar, gayrimenkullerden elde edilen gelirler, saraydan
yapilan yardimlar ve hastane biinyesinde faaliyet gosteren
atolyelerdeki iliretim yoluyla gelir getiren islerdir. Harut-
yun Amira Bezciyan ve daha sonra Giilbenkyan ailesi gibi
cemaatin ileri gelenlerinin bagislar da hastanenin ayakta
kalmasinda 6nemli rol oynar; ayni sekilde yurtdisindaki baz

YEDIKULE SURP PIRGIG ERMENI HASTANESI

SURP PIRGIC ARMENIAN HOSPITAL
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A RELENTLESS LEGAL BATTLE:
YEDIKULE SURP PIRGIC HOSPITAL AND THE
LANDMARK CASE OF THE IGS BUILDING

THE ESTABLISHMENT AND DEVELOPMENT OF
THE SURP PIRGIG HOSPITAL

In the 18" century, the Armenian Apostolic community
in Istanbul owned two hospitals. Opened for service in 1722
and affiliated with the Beyoglu Surp Harutyun Church, the
Beyoglu Hospital was located at what is now the courtyard
of the Esayan High School. The second one, the Narlikapi
Hospital, was opened with a decree from Sultan Mahmud I
in 1743 in the seaside Narlikapi district where the Surp Hov-
hannes Church stands today. After serving as a homeless
shelter and a care center for 70 years, the Beyoglu Hospital
was renovated by a wealthy philantropist named Sinorhk
Amira* Miricanyan in 1794. The construction of the Narli-
kapi Hospital was completed in 1751. In its early years, the
hospital had a capacity of 24 beds; yet later, this increased
to 100-120 beds.*®

During the first half of the 19* century, the Beyoglu and
Narlikapi hospitals proved insufficient to meet the needs of
the Armenian Apostolic community. Both institutions failed
to meet requirements in terms of administration and tech-
nical equipment and other medical supplies. The commu-
nity came to view the running of two similar institutions as
a waste of resources.The worrying condition of the psychi-
atric ward at the basement of the Narlikapi Hospital also
became a source of concern for the community leaders, who
soon decided to build a new hospital replacing these two
hospitals.>

During the process of establishing a new hospital, Kazaz
Artin Amira Bezciyan, a respected member of the Armenian
Apostolic community with close contacts at the Imperial
Palace, played a leading role. For the new site of the hospital,
influential Armenians first suggested Kinaliada, an island
known for its clean air; yet this proposal was rejected due to
concerns about transportation. At a meeting that took place
at Bezciyan’s house on January 5, 1832, an agreement was
reached on building the hospital on the Leblebicioglu farm
between Yedikule and Kazligesme.s* Yedikule was chosen
because of its clean airand suburban location: At a time when
epidemics took high tolls, it was uncommon to build hospitals
in the city center where population was more dense.®* It
should also be noted that the suggested farmland was
owned by Ohannes Amira, the son of Garabed Arzumanyan,

1860'LI YILLARIN ILK YARISINDA SURP PIRGIG HASTANESI VE YANINDAKI SEBZE BAHGESI

THE SURP PIRGIG HOSPITAL AND THE VEGETABLE FARMNEXT TOIT IN THE FIRST HALF OF
THE 1860S

an important member of the Armenian Apostolic community
who led the efforts to build a new hospital at the time.

On August 4, 1833, Sultan Mahmud II issued a decree
to build the hospital in Yedikule. Thanks to Bezciyan’s
close ties with the Sultan, the palace quickly provided the
necessary permits. The building’s construction began in
1832 under the supervision of architects Garabed Balyan,
Ohannes Serveryan, and their apprentice Bogos Odyan.>
After Patriarch Isdepannos Agavni officially opened the
hospital on May 31, 1834, about 200 patients and seniors
from the Narlikapi and Beyoglu Hospitals were transferred
to the Surp Pirgic Hospital.s

The most important sources of revenue for the Surp
Pirgic Hospital were community donations, income from
other properties, donations from the palace, and income
generated through the works of various workshops within
the hospital. Several international aid organizations as
well as prominent members of the community such as
Harutyun Amira Bezciyan and later the Giilbenkyan family
supported the hospital. Aid organizations were established
in several cities of the USA and in Cairo and Alexandria to
support the Surp Pirgic Hospital. Proceeds from the sales of
cigarette rolling papers and chairs produced at the in-house
workshops would also go to the hospital fund.s*

The Surp Pirgic Hospital responded to various needs of
the community through its diverse services. In addition to
providing health services, the hospital also had a senior’s
center, a neurology clinic, a mental hospital, an orphanage
forboysandgirls, areligiouseducation programandaschool.
The students at the orphanage also received vocational
training at the hospital’s vegetable farms, barns, candle
and print shops. They perfected their skills in various trades
such as agriculture, viticulture and gardening, sericulture,
animal husbandry, shoemaking, carpentry, chairmaking,
tailoring, tinkering and tinsmithery, while contributing to
the foundation’s economic needs.”

In its early years, the hospital was run by a single
trustee. From 1848 to 1860, trustees chosen from among a
group named “Representatives of the Community” took
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HASTANENIN AVLUSUNDA INSA EDILMIS OLAN SURP PIRGIG KILISESININ BUGUNKU
GORUNUMU

A CONTEMPORARY PICTURE OF THE SURP PIRGIG CHURCH BUILT AT THE HOSPITAL'S
COURTYARD

yardim kuruluslari da kuruma destek olurlar. ABD’deki bir-
cok kentin yani sira, Kahire ve Iskenderiye’de de Surp Pirgic
Hastanesi’ne yardim dernekleri kurulur. Hastane biinyesin-
de yer alan atdlyelerde iiretilen sigara kagidi, sandalye gibi
malzemelerin satisi ile de gelir elde edilir.°

Osmanli doneminde, Surp Pirgic Hastanesi’nin, saglik
hizmetlerinin yani sira, ihtiyarhane, asabiye, timarhane, kiz
ve erkek yetimhanesi, okul, ruhani egitim gibi islevleri bulu-
nuyordu. Bunun yaninda, yetimhanedeki 6grencilere vakfin
mumhanesinde, basimevinde, bostan ve ahirlarinda teorik
ve uygulamali egitimler verilirdi. Boylelikle, tarimcilik, bag ve
bahcgecilik, ipekgilik, ipek dokumaciligi, hayvancilik, ayakka-
bicilik, marangozluk, iskemlecilik, tenekecilik, terzilik, tamir-
cilik gibi meslekleri 6grenen yetimler hayata hazirlanir; vak-
fin ekonomik ihtiyaglarina katki sunmalari da saglanirdi.

Hastane ilk kuruldugunda tek bir miitevelli tarafindan
yonetilir. 1848 ve 1860 yillar arasinda ise Halkin Temsilcileri
olarak adlandirilan bir grup igerisinde segilen miitevelliler ara-
cligiyla saglanir. 1863’te kabul edilen Ermeni Nizamnamesi
uyarinca da, Patrikhane Yiiksek Meclisi tarafindan atanan mii-
tevelliler araciligiyla yonetilmeye baslanir. Bu durum, Cumhu-
riyet ile birlikte degisime ugrar ve 1934 yilindan itibaren halk
tarafindan segilen yonetim kurullari gorev yapmaya baslar.

Birinci Diinya Savasi sirasinda Anadolu’dan Istanbul’a
gelen yiizlerce Ermeni yetimin bir kismi Surp Pirgic Hasta-
nesi Yetimhanesi’ne yerlestirilir. 1926°da yayimlanan Surp
Pirgic Hastanesi 1925 yili raporuna gore, “ana-babalari,
yakinlari savastan dlen kimsesiz ¢ocuklarin ve koyleri, ev-
leri savasta yakilan, yikilanlarn, yersiz yurtsuz kalanlarin®
basvurduklari ilk yerlerden biri hastane olur.®® Hastane ayni
zamanda Istanbul’da bulunan gécmen merkezlerinde bari-
nanlara da saglik hizmeti gotiirdir.

Cumhuriyet’in kurulusuyla birlikte hastane, bazi zorun-
lu kurumsal degisikliklerden geger. 1924 Tevhid-i Tedrisat
Kanunu’yla® beraber biitiin egitim kurumlarinin Milli Egitim
Bakanligi altinda toplanmasina karar verilir. Boylece, Surp
Pirgic Hastanesi’ndeki egitim faaliyetlerine son verilir.®®

1933’te, Ozel Hastaneler Kanunu’yla, belediye ve 6zelida-
re hastaneleri disinda kalan biitiin hastaneler ‘6zel hastane’
statiisiine alinir." Boylece, Osmanli doneminden beri kendi
toplumlarina hizmet veren biitiin gayrimiislim hastaneleri
‘0zel hastane’ olur, fakat vakif hastanesi 6zelligi tasimalarn
nedeniyle, licretsiz hasta kabul etmelerine izin verilir.5* Ayri-
ca, hastane, azinlik vakfi statiisiine sahip oldugu icin, her yil
Vakiflar Genel Miidiirliigii tarafindan da denetlenir.®

Azinlik vakfi statiisii beraberinde daha biiyiik bir sorun
getirir. Gelir getirici islerin durdurulmasinin yani sira has-
tanenin yasadigi en biiyiik darbe, kendi tasarrufunda olan,
hizmetlerin devami ve giderlerinin karsilanmasi igin vakfe-
dilen, padisah fermani ve hiiccet belgeleriyle® kayit altinda
olan birgok miilkle ilgili sorun yasanmasi ve bu miilklere el
konulmasidir. Ojeni Dindes Roman’in vasiyet ettigi binanin
hikayesi, bu tiir bir el koyma hikayesidir.

iGS BINASI'NIN EL KONMA HiKAYESI

Ojeni Dindes Roman, 15 Ekim 1943’te Beyoglu 6. Noter-
ligi’nde diizenlenen vasiyetnamesi ile Istanbul Beyoglu ilcesi
Istiklal Caddesi’nde bulunan miilkiinii Yedikule Surp Pirgic
Hastanesi Vakfr’na vasiyet eder. Vakif, Ojeni Roman’in 18
Kasim 1954°te vefatinin ardindan 1955°te Istanbul Valiligi’ne
basvurarak s6z konusu miilkiin vakif adina tesciline izin ve-
rilmesini talep eder. Istanbul 3. Sulh Hukuk Mahkemesi, 28
Mart 1955 tarihli karariile vasiyetin uygulanmasi igin Beyoglu
Tapu Sicil Miidiirliigii’ne bildirimde bulunur.

Istanbul Valiligi, vakfin basvurusu iizerine, 5 Mayis
1955°te, Yedikule Surp Pirgic Ermeni Hastanesi Vakfi’nin Va-
kiflar Kanunu’na gore gayrimenkul edinebilecegine ve soz
konusu tasinmazin tapuda tescilinin yapilabilecegine karar
verir.®s Bina, yasal prosediir tamamlanarak 19 Mayis 1955°te
tapuda vakif adina tescil edilir. Bu tarihten 1992’ye kadar
bina, 37 sene boyunca vakfin tasarrufunda olur. Bu arada va-
kif, 1962°de gerekli ruhsatlar alarak binayi, Istanbul Giyim
Sanayi tarafindan magaza olarak kiralandig igin IGS binasi
olarak bilinen dokuz katli bir ishani haline getirir.

1992°de Istanbul Defterdarligi, Maliye ve Giimriik Ba-
kanligr adina bir dava agarak miilkiin tescil isleminin iptal
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over administrative responsibilities As required by the
provisions of the ‘Armenian Regulations’ of 1860 that was
ratified in 1863, trustees appointed by the High Council of
the Patriarchiate began running the hospital. The practice
changed again with the establishment of the Republic,
resulting in an elected board taking over administrative
responsibilities after 1934.

During the First World War, hundreds of Armenian
orphans came to Istanbul from Anatolia, and some of them
were sheltered in the Surp Pirgic Hospital. According to a
1925 annual hospital report that was published the following
year, Surp Pirgic became the go-to place for “those displaced
children whose parents and relatives have died in the war,
whose houses and villages were burnt down or demolished
during the war.”s® The hospital also provided health care
services for those who took refuge at various immigration
centers in Istanbul.

After the Republic of Turkey was established, the hospi-
tal underwent some mandatory institutional changes. With
the 1924 Law of the Unification of Education® requiring the
Ministry of Education to be responsible of the administrati-
on of all educationalinstitutions in the country, educational
functions at the Surp Pirgi¢ Hospital came to an end.®

Through the 1933 Private Hospitals Law, the government
came to define a “private hospital” as an institution that
was privately-administered, and operated outside the juris-
diction of municipalities.® Thus, all non-Muslim hospitals
that had served their communities since the Ottoman era
became “private hospitals,” yet because they were founda-
tions, they were permitted to treat patients free of charge.*
Because the hospital had a ‘minority foundation’ status, the
new legislation required that the Directorate General of Fo-
undations inspect the hospital every year.®

The ‘minority foundation’ status brought larger prob-
lems. Besides a halt imposed on the hospital’s revenue-
generating activities, the biggest blow came when those
properties that were registered through the sultan’s firman
and deed documents,* and were devoted to the hospital to
enable the continuation of its services and meet its expen-
ses, were confiscated. The story of the building bequeathed
by Ojeni Dindes Roman is one such confiscation story.

CONFISCATION OF THE IGS BUILDING

Through a will certified by the 6™ Notary in Beyoglu on
October 15,1943, Ojeni Dindes Roman bequeathed her prop-
erty on Istiklal Street to the Yedikule Surp Pirgi¢c Hospital
Foundation. A year after Roman’s death on November 18,
1954, the foundation applied to the Office of the Mayor in
Istanbul requesting permission for the property to be regis-
tered under the foundation’s name. Through a verdict dated
March 28,1955 the Istanbul 3 Lower Civil Court notified the
Beyoglu Land Registry Office to begin the process.

Upon the foundation’s application, Istanbul Governorship

1900'LU YILLARIN BASLARINDA HASTANENIN HARICIYE BOLUMU, KADINLAR KOBUSU

EXTERNAL MEDICINE WARD, WOMEN'S SECTION IN THE EARLY 1900S

1900'LU YILLARIN BASINDA HASTANENIN AMELIYATHANESI

THE SURGERY ROOM OF THE HOSPITAL IN THE EARLY 1900S

decided on May 5, 1955 that according to the Foundations
Law, the Yedikule Surp Pirgic Armenian Hospital Foundation
was entitled to acquire property and the property could be
issued a deed at the land registry.® With the completion
of the legal procedures on May 19, 1955, the building was
registered under the name of the foundation. For 37 years,
until 1992, the status of the building remained the same.
Meanwhile, in 1962, the foundation obtained the required
permits to transform the building into a nine-storey
commercial complex, and rented it out to Istanbul Giyim
Sanayi (IGS), a clothes retailer. The building came to be
known as the IGS building.

In1992, the Istanbul Revenue Office filed a lawsuit on be-
half of the Ministry of Finance and Customs demanding that
the registration of the property is revoked. In its complaint,
the Office of the Mayor claimed that, “the property is not lis-
ted in the 1936 Declaration which served as the foundation’s
deed of trust (vakfiye), and those foreign foundations that
are legal personalities cannot obtain property directly or
through wills if there is lack of clarity in their declarations.”

In their response to the complaint on April 7, 1992, foun-
dation lawyers Diran Bakar and Setrak Davuthan stated that
the plaintiff has no “legal interest” in filing for the case, and



136

2012 BEYANNAMESI / EL KOYMA HIKAYELERI

HASTANENIN KADIN AKLIYE BOLUMU (1860-1865)

THE WOMEN'S PSYCHIATRY CLINIC (1860-1865)

edilmesini eder. Valilik, iptal isteminin gerekgesinde, vakfin
“...1936 yilinda verilen ve vakfiye yerine gecen beyanname-
sinde dava konusu tasinmaz yer almadigindan ve tiizel ki-
siligi bulunan yabanci [vakiflarin] beyannamelerinde agiklik
olmayan hallerde gerek dogrudan dogruya gerekse vasiyet-
name yolu ile mal [edinemeyeceklerini]” ileri siirer.

Vakif avukatlar Diran Bakar ve Setrak Davuthan, dava
dilekgesine 7 Nisan 1992°de verdikleri cevapta, oncelikle
davacinin s6z konusu davayr agmakta “hukuki yararn”
olmadigini, bu yiizden davanin reddinin gerektigini belirtir.
Dilekgede, vakfin,1832°de Osmanlitebaasiolan Ermenimilleti

IGS BINASINI SURP PIRGIG HASTANESINE MIRAS OLARAK BIRAKAN OJENI DINDES

OJENI DINDES, WHO BEQUEATHED THE IGS BUILDING TO THE SURP PIRGIG HOSPITAL

tarafindan kuruldugu, Cumhuriyet doneminde deilgili ulusal
ve uluslararasi mevzuat ile uyum iginde faaliyet gostermeyi
siirdiirdiigii, yabanci olmayan bir hayir kurumu oldugu ve
1913’te kabul edilen “Tiizel Kisilerin Gayrimenkullerinin
Kullanimina Dair Kanun Hiikmiinde Kararname” (bkz.
1913 Beyannameleri, s. 34) hiikiimlerine gére gayrimenkul
edindigi vurgulanir. 1926°da kabul edilen Tiirk Medeni
Kanunu’nun tiizel kisilerin medeni haklarini kullanma
ehliyetini giivence altina alan 46. maddesinde herhangi
bir degisiklik yapilmadigi halde, gayrimiislim vakiflarinin
medeni haklarini kullanma ehliyetinin sinirlandirilmasinin
kanuna ve hukuka aykiri oldugu da cevapta dile getirilir.

Bunlarin disinda, vakfin 1936’da verdigi beyannamenin,
kanundan dogan mal bildirme yiikiimliliigiinden ibaret
oldugu, bu beyannamenin vakfiye niteliginde kabul
edilmesinin kanunda bulunmayan ek bir hiikiim getirmek
ve kanun koyucu yerine gegmek anlamina geldigi, boylelikle
de kuvvetler ayriligi ilkesinin ¢ignendigi vurgulanir. Yine
dilekgede, Istanbul Valiligi’nin verdigi 255-87 sayili belgede
davali vakfin tiizel kisiligi ve gayrimenkul edinmeye yetkisi
oldugunun belirtildigi, bunun kazanilmis hak oldugu
ve 1974’te verilen hatali bir karar nedeniyle bu hakka
dokunmanin hukukla bagdasmadigi dile getirilir. Tiim
bunlardan baska, davali vakfin vakfiyelerinin mevcut
oldugu ve bu vakfiyelere gore gayrimenkul edinebilecegi
savunularak davanin reddi talep edilir.

Davanin devami esnasinda Valilik, Ojeni Roman’in miras-
cisi olarak geriye kardesi Yervant Miaseryan kaldigi halde,
vasiyet eden Ojeni Roman’in tek mirascisi olarak Hazine’nin
kaldigina dair Beyoglu 1. Sulh Hukuk Mahkemesi’nden
alinan veraset ilamini sunar.% Vakif, vasiyet eden Oje-
ni Roman’in ayni anne babadan olan kardesi Yervant
Miaseryan’in mirasgi oldugunu belgeledigi halde,*” mahke-
me tarafindan mirasginin Hazine oldugu kabul edilir. Vakif,
Hazine’nin aldigi bu veraset ilaminin iptali icin Beyoglu 1.
Sulh Hukuk Mahkemesi’nde dava agsa da, mahkeme Yer-
vant Miaseryan’in Ojeni Roman’la akrabaligini gosterir her-
hangi bir kayit ya da belgenin mevcut olmadigi kanaatiyla bu
davayi reddeder.®® Bu karar, Yargitay 2. Hukuk Dairesi tara-
findan 3 Subat 1997°de onaylanir.®

Bu karardan sonra, davaya Ojeni Roman’in mirascisinin
Hazine oldugu kabul edilerek devam edilir. Avukatlarin 27
Ekim 1997°de mahkemeye sunduklar dilek¢ede, Surp Pirgic
Hastanesi Vakfi’nin 1936 beyannamesinin 4. ve 5. maddele-
rinde, vakfin tasarrufunda bulunan tasinmazlarin beyanna-
mede belirtilenlerle sinirli kalmayacagi, gelecekte de miilk
edinmeye devam edecegi anlamina gelen bir ibareye yer
verildigi dile getirilir. Dilekgede ayrica, vakfin vakfiyelerinin
mevcut oldugu, bu vakfiyelerde mal edinecegine dair agiklik
bulundugu, 1936 Beyannamesi’nde de vakfin vakfiyelerinin
bulundugunun agikga belirtildigi vurgulanir.

Kadikoy Asliye 1. Hukuk Mahkemesi’nde goriilen, yine
vakfa ait gayrimenkulleri ilgilendiren benzer iki davada bilirkisi
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the complaint should therefore be rejected. In their petition,
Bakar and Davuthan emphasized that the foundation was
established in 1832 by Armenians who were then Ottoman
subjects, that it acted in compliance with national and inter-
national regulations during the Republican era, that it was
a philanthropist organization that was not foreign, and had
acquired property according to the provisions of the ‘Decree
Law Pertaining to the Properties of Legal Personalities’ issu-
ed in 1913 (see 1913 Declarations, p. 37). The lawyers stated
that it was unlawful to hold back non-Muslim foundations
from exercising their civil rights, while there had been no
amendments made to Article 46 of the Turkish Civil Code
which enables legal personalities to exercise their civil rights.

The lawyers also emphasized that the foundation
issued a declaration in 1936 due to the legal obligation to
state its properties, that the treatment of this declaration
as the foundation’s deed of trust meant the unwarranted
addition of a clause to the law and assumption of an
entitlement to act as legislator, and that the principle of
separation of powers is thus being violated. The statement
reminded that the petition numbered 255-87 issued by the
Istanbul Governorship stated that the foundation held
legal personality status and thus has the right to own
property, and that attempting to infringe the foundation’s
right due to an erroneous verdict in 1974 would be in
breach of law. The lawyers demanded that the lawsuit be
withdrawn on the basis that the foundation has deeds of

trust or charter (vakfiye) and that it has the right to own
property according to these documents.

Whilethe casewas going on, the Mayor’s Office presented
a certificate of inheritance issued by the Beyoglu 1 Lower
Civil Court which stated that the Treasury was OjeniRoman’s
only remaining heir, despite her brother Yervant Miaseryan
still being alive.®® The foundation provided documents that
Miaseryan is Roman’s only surviving heir,*” yet the Court
decided that the Treasury was the only inheritor. When the
foundation applied to the Beyoglu 1 Lower Civil Court for
the annulment of the certificate of inheritance, the court
refused, stating that there were no documents to prove any
kind of relationship between Miaseryan and Roman.®® The
2" Civil Chamber of the Supreme Court of Appeals approved
the decision on February 3, 1997.%

From that point on, the case continued with the as-
sumption that the Treasury is Ojeni Roman’s sole inheritor.
The petition which the lawyers presented to the court on
October 27, 1997, stated that as articulated in the 4% and
5t articles of the 1936 Declaration, the immovable assets of
the Surp Pirgic Hospital Foundation would not be limited
to those stated in the declaration, and that the foundation
would continue to acquire property in the future. The petition
also stated that the foundation had deeds of trust, that it
was clear in those deeds that the foundation would acquire
property, and that the 1936 Declaration also stated in clarity
that the foundation had deeds of trust issued.
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tayin edilen Av. Fuat Bilgin ve Prof. Dr. Ismet Sungurbey
tarafindan diizenlenen raporlarda da benzer goriislere yer
verilir. Bu raporlarin mahkemeye sunulmasinin ardindan,
avukatlarin davali vakfin 1936’dan sonra da gayrimenkul
edinip edinemeyecegine dair bilirkisi incelemesi yapilmasi
yoniinde dile getirdigi talep, Beyoglu 2. Asliye Hukuk Mah-
kemesi tarafindan reddedilir ve 24 Subat 1998°’de binanin
yeniden Ojeni Roman adina kaydedilmesine karar verilir.”
Yargitay 1. Hukuk Dairesi, 20 Ekim 1998’de yerel mahkeme
kararini onar, vakfin diizeltme talebi de ayni dairenin 25
Ocak 1999 tarihli karariyla reddedilir. Ojeni Roman adina
yeniden kaydi yapilan miilk, Ojeni Roman’in mirasgisi ol-
madigi kabul edildiginden Hazine’ye devredilir. Eski tarih-
li veraset ilamlari ile mirasginin kardesi dikkate alinmaz.
Boylece i¢ hukuk yollar tiikenir ve miilk Hazine’ye gecer.

AVRUPA INSAN HAKLARI MAHKEMESI SURECI

Ic hukukta sonuc alinamayinca, vakif, hak kaybinin 6n-
lenmesi amaci ile 16 Temmuz 1999°da Avrupa Insan Hak-
lari Mahkemesi’ne (AIHM) basvurur. Basvuru 4 Agustos
1999°’da kabul edilir. Basvuru dilek¢esinde, Medeni Kanun,
Vakiflar Kanunu ve Lozan Antlagmasi hikiimleri uygulan-
digi takdirde gayrimiislim vakiflarinin gayrimenkul edinme
ehliyetiyle ilgili bir kisitlama olamayacagi vurgulanir; s6z
konusu miilkle ilgili hukuk miicadelesi anlatilir. Vakifla-
ra iliskin mevzuatin ulusal mahkemeler tarafindan yapi-
lan yorumunun, Avrupa Insan Haklar Sozlesmesi’ne Ek
1 No’lu Protokol’iin 1. maddesi ile giivence altina alinan
miilkiyet hakkini, bu maddeyle beraber degerlendirilen

Sozlesme’nin 14. maddesinde diizenlenen ayrimcilik yasa-
gini ve Sozlesme’nin 6. maddesi ile glivence altina alinan
adil yargilanma hakkiniihlal ettigi belirtilerek, gayrimenku-
lun vakfa iadesi talep edilir.

Tiirkiye hiikiimeti, 27 Mayis 2004’te AIHM’e sundugu
savunmasinda, ig hukuk yollarinin tiiketilmedigini (2002’de
¢ikarilan kanunlarla gayrimiislim vakiflarinin mal edinme-
sine kolaylik getirildigi), basvurunun kabul edilebilirlik
sartlarini yerine getirmedigini, herhangi bir hak ihlali ya-
pilmadigini, bagvurucu vakfin s6z konusu miilkii hukuksuz
olarak edindigini iddia eder. Vakfin avukatlan tarafindan 2
Temmuz 2004’te hiikiimetin iddialarina verilen cevap di-
lekgesinde, yeni g¢ikan kanunlarin uygulamada halen bir-
¢ok sorun barindirdigi, soz konusu tasinmaz gibi mallarin
iadesi ile ilgili hikiim bulunmadigi ve hak ihlallerinin de-
vam ettigi belirtilir. Dilekgeyi hazirlayan vakif avukatlarinin
onemle iistiinde durdugu bir nokta, vakfin s6z konusu bina
icin yaptigi tescil basvurusunun, gayrimenkuliin tapuda
zaten vakif adina kayitli oldugu gerekgesiyle reddedilmis
olmasidir. Bu durum dilek¢ede avukatlar tarafindan soyle
ele alinmigtir:

“Tiirk Medeni Kanunu’nun 705. maddesi su sekilde dii-
zenlenmistir:
‘Tasinmaz miilkiyetinin kazanilmasi tescille olur. Miras,
mahkeme karari, cebri icra, isgal, kamulastirma halleri
ile kanunda ongoriilen diger hallerde, milkiyet tescilden
once kazanilir. Ancak, bu hallerde malikin tasarruf islem-
leri yapabilmesi, miilkiyetin tapu kiitiigline tescil edilmis
olmasina baglidir.’
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Lawyer Fuat Bilgin and Prof. Dr. Ismet Sungurbey, who
acted as experts in two cases held at the Kadikoy 1 Civil
Court of First Instance with regards to the foundation’s
properties, stated similar opinions in a report. After this
report was presented to the court, the lawyers of the
foundation requested that experts should look into whether
the foundation was eligible to acquire property after 1936;
yet the Beyoglu 2™ Court of First Instance turned down the
request, and decided on February 24, 1998, that the building
shall be registered under Ojeni Roman’s name.” On October
20, 1998, the First Civil Chamber of the Supreme Court of
Appeals approved the local court’s decision, and turned
down the foundation’s correction request on January 2,
1999. Re-registered under the original owner’s name, the
property was made over to the Treasury upon the decision
that Roman had no surviving heirs. Previous certificates of
inheritance and Roman’s next of kin were not taken into
account. Thus, hopes of settling the issue through the
national legal system were exhausted, and the property
came under the possession of the Treasury.

PROCESS OF THE EUROPEAN COURT OF
HUMAN RIGHTS

With no settlement reached through legal means in
Turkey, the foundation applied to the European Court
of Human Rights (ECHR) on July 16, 1999, and learned on
August 4, 1999 that its application was accepted. Explaining
the previous legal process at the national level, the
application stated that as long as the provisions of the Civil
Code, the Foundations Law, and the Treaty of Lausanne
were put into effect, there would be no limitations on a
minority foundation’s right to acquire property. The petition
also called for the property’s return to the foundation, given
that the national interpretation of the statute with regards
to foundations was in violation of the first article of Annex 1
to the European Human Rights Convention which provides
guarantees for the right to own property, Article 14 which
provides protection against discrimination, and, Article 6,
which protects the right to a fair trial.

In its defense at the court on May 27, 2004, the
government of Turkey claimed that legal possibilities at
the national level had not been exhausted (the petition
stated that a law signed into effect in 2002 facilitated the
acquisition of property by minority foundations) that the
application had failed to fulfil the admissibility criteria, that
no rights were violated, and that the applicant foundation
had unlawfully acquired the property. The foundation’s
lawyers responded to claims on July 2, 2004, stating that
the new legislation had shortcomings, and it did not include
any provisions for the return of seized property such as
the building in question, and that the violations were still
continuing. A point which the lawyers stressed was that
the foundation’s application to register the building was

YETIM ERMENI GOCUKLARIN KALDIGI BESIKTAS KAMPINDA DERS ZAMANI (1915 SONRASI)

ACLASSROOM AT THE BESIKTAS CAMP WHERE ORPHAN ARMENIAN CHILDREN TOOK SHELTER
(AFTER1915)

rejected on the basis that the foundation was already listed
as the property owner at the land registry records. The
related passage from the petition is as follows:

Article 705 of the Turkish Civil Code states that:

‘The possession of an immovable property is only
made possible through registration. In the instance
of inheritance, court decision, foreclosure, unlawful
occupation, expropriation and otherinstances as defined
by the law, a person is considered in possession of the
property prior to the registration. In such circumstances,
the proprietor’s ability to initiate any dispositive trans-
action is dependent on the property being registered in
the book of real estate registers.’

In this case, the Treasury became the possessor of the
property through the February 24, 1998, decision of the
Beyoglu 2" Court of First Instance, and because the
Treasury would not sell or hypothecate the property to a
creditor, it did not feel the need to register the property
under its own name at the land registry. In those
cases pertaining to seizure of property from minority
foundations such as this one, authorities pay attention
to the property remaining as registered under the name
of the former possessor and do not implement changes
on the deed. Thus, the land registry records continue to
state that the property is owned by the foundation, while
it is actually taken away from the foundation through a
court decision.

Two statements from the Istanbul Regional Directorate
of Foundations helped explain the rationale behind this
practice. The first of these statements was sent by the
Directorate to the the Sisli 1 District Real Estate Regist-
ration Office, and was about a property belonging to the
Balikli Rum Hospital whose deed was revoked through a
court decision dated May 31, 1991. In this statement, the
Regional Directorate stated that due to a directive from

139



2012 BEYANNAMESI / EL KOYMA HIKAYELERI

- £

-

o

il

AT
P

=14

L
-

-
e
=

, AT

o

{Akar == \.“I

-

KARAKOY - GESME SOKAGINDA, DINDES AILES| TARAFINDAN INSA ETTIRILEN VE SU AN SURP
PIRGIG HASTANESININ TAPULU MULKU OLAN ROMAN HAN

'ROMAN HAN'BUILT BY THE DINDES FAMILY ON GESME STREET IN KARAKOY, CURRENTLY A
REGISTERED PROPERTY OF THE SURP PIRGIG HOSPITA

Bu durumda Hazine, Beyoglu 2. Asliye Hukuk Mahke-
mesi’nin 24 Subat 1998 tarihli kararinin kesinlesmesiyle
tasinmazin maliki olmustur ve Hazine bu tasinmazi sat-
mak ya da ipotek etmek gibi bir islem yapmayacagindan,
tasinmazi tapuda kendi adina tescil etme geregi hisset-
memistir. Aslindabu tiirtasinmazlarin cemaat vakiflarinin
elinden alinmasiniilgilendiren davalarda, idari makamlar
tapuda hig birislem yapmamakta, taginmazin tapuda eski
malik adina kalmasinin devam etmesine 6zen gostermek-
tedirler. Boylece taginmaz mal kesinlesmis mahkeme ka-
rari ile cemaat vakfinin elinden alinmakta ancak tapudaki
kayit hala cemaat vakfi adina kalmaktadir.

Bu uygulamanin nedeni Istanbul Vakiflar Bélge Miidiir-

ligi’niin iki yazisinin tetkikinden anlagilacaktir. Bu yazi-

larin birincisi Vakiflar Bolge Miidiirliigii’niin Sisli 1. Bolge

Tapu Sicil Midiirliigii’'ne yolladigr 31 Mayis 1991 tarihli ke-

sinlesmis mahkeme karari ile, tapusu iptal edilen Balikli

Rum Hastanesi’ne ait bir taginmazla ilgilidir. Bu yazida

Bolge Miidiirligii, Vakiflar Genel Miidiirliigii’niin talima

tina gore bu tiir kararlarin infaz edilmeyerek bekletilmesi

uygulamasinin devam ettigini belirtmektedir.

Ikinci yazi ise “cok gizli” kaseli olup, Vakiflar Genel Mii-

diir Yardimcisi Ali Zengin tarafindan 22 Ekim 1991°de Be-

yoglu 1. Asliye Hukuk Mahkemesi’ne yollanmistir. Bu ok
gizli yazida soyle denilmistir:

“[T]apu iptaline iliskin alinan kararlarin infaz edilme-

bakimindan Disisleri Bakanligi ile yapilan bir seri toplan-

tilar sonucunda alinan idari kararlar gergevesinde liizum
gorilmistiir. Lozan Antlasmasi’nin azinliklarla ilgili bo-
limiiniin hiikiimlerinde yer alan miitekabiliyet esasi ve

Bati Trakya’daki Tiirklerin mal varligi iizerinde Yunan

tarafindan yapilacak keyfi isler g6z 6niinde bulundurul-

mustur.”

Boylece bir tasinmazin miilkiyeti, sahibi olan cemaat

vakfinin elinden mahkeme karari ile alinirken bu karar

tapuda infaz edilmeyerek kamuoyundan, uluslarara-
si kuruluslardan, Yunan hiikiimetinden vs. gizlenmeye
calisilmaktadir. Tiirkiye Cumhuriyeti hiikiimeti de bas-
vurumuzun yukarida gizli yazida agiklanan yontemden
yararlanmak suretiyle tasinmazin tapuda mivekkilimiz
vakif adina kayitli oldugu nedeniyle reddedilmesini iste-
mektedir. Oysa kesinlesmis mahkeme karariyla miilkiyet

Hazine’ye gegmistir.””

Bu arada Yargitay 1. Hukuk Dairesi’nin 25 Ocak 1999°da
kesinlesen karariyla Hazine’ye devredilmesi hiikme baglan-
mis olmasina ragmen tapuda halen vakif adina kayitli olan
bina, vakif avukatlarinin s6z konusu dilekgeyi verdikleri 2
Temmuz 2004’te Hazine adina tescil edilir.

AIHM’deki dava siirerken, 3 Ocak 2005’te, Milli Emlak
Genel Miidiirliigii, Istanbul Valiligi’ne dava konusu tasin-
mazin 2,5 milyon YTL tahmini bedel lizerinden satisa ¢ika-
rilmasi igin talimat verir. 25 Subat 2005’te vakif, Beyoglu As-
liye 2. Hukuk Mahkemesi’ne miilkiin satisinin durdurulmasi
icin ihtiyati tedbir karan g¢ikarilmasini talep eden bir dilekge
verir. Dilekgede, vakfin gayrimenkul ile ilgili AIHM’e yapti-
g1 basvurunun kabul edildigi ve davanin halen devam ettigi
belirtilir; tasinmazin satilmasi durumunda vakfin onarila-
maz zararlara ugrayacagi dile getirilir. Ayrica, Avrupa Birligi
uyum siireci cergevesinde, azinlik vakiflarinin miilkiyet hak-
larinin ihlali niteligindeki kararlar sonucu ellerinden gikan
tasinmazlarin iadesiigin Tiirkiye hiikiimetinin yeni yasal dii-
zenlemeler konusunda galismalari oldugu vurgulanir.

Beyoglu Asliye 2. Hukuk Mahkemesi, 28 Subat 2005’te
satis ile ilgili ihtiyati tedbir talebini, gayrimenkuliin 2 Temmuz
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THE IGS BUILDING ON THE ISTIKLAL STREET ON THE INSURANCE MAP PREPARED BY CHARLES GOAD IN DECEMBER

the Directorate General of Foundations, the execution of
such decisions was delayed by maintaining their pending
status.

Marked “highly confidential,” the second statement,
which the Assistant General Director Ali Zengin sent to
the 1. Beyoglu Civil Court of First Instance on October 22,
1991, stated the following:

‘A series of meetings with the Foreign Ministry about
national interests and international bilateral relations
played a role in the decision to delay the execution of the
revoking of deeds. The reciprocity principle in the minorities
section of the Treaty of Lausanne and the arbitrary measures
the Greek side could take with regards to Turkish properties
in Western Thrace were taken into account.’

Thus, the authorities were trying to conceal from the
public, international institutions, the Greek government
etc. the motive behind confiscating a property belonging
to a community foundation through a court ruling, while
delaying the execution of the decision at the land registry.
The government of the Republic of Turkey also demands
the rejection of our application. However, through a
decisive court ruling, the ownership of the property is
passed on to the Treasury.””

Meanwhile, the building, which was given over to the
Treasury through the January 25, 1999 decision of the First
Civil Chamber of the Supreme Court of Appeals despite be-
ing registered under the foundation’s name at the land re-
gistry, was registered as the Treasury’s property on July 2,
2004, the day the lawyers filed the petition.

While the case was ongoing at the European Court of Hu-
man Rights, the National Directorate of Properties issued a
directive for the Istanbul Governorship to put the property
on the market with an estimated price tag of 2.5 million
Turkish liras. On February 25, 2005, the foundation filed a
petition at the Beyoglu Second Court of First Instance de-
manding the issuance of an interlocutory injunction to stop
the sale. The petition stated that the case was still ongoing
at the European Court of Human Rights, and that sale of the
property would cause irreparable damage to the foundation.
The petition also highlighted that as part of the European
Union accession process, the Turkish state was at work on a
new set of legislations to return those properties seized as a
result of court decisions that violated the property rights of
the minority foundations.

The Beyoglu Second Court of First Instance rejected
the petition on February 28, 2005 stating that since the
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2004’te hazine adina tescil edilmis olmasi sebebiyle, “ke-
sinlesmis mahkeme kararina dayali taginmaz iizerindeki ta-
sarruf hakkinin ihtiyati tedbir yoluyla durdurulamayacag”
gerekgesiyle reddeder. 1 Mart 2005’te bina 4.160.000 YTL
teklifte bulunan Sitil Cizgi Insaat Turizm ve Tekstil A.S.’ye
gegici olarak ihale edilir.

Milli Emlak Genel Miidiirliigli, 5 Mayis 2005’te, vakfin
dilekgesine cevaben, satis ihalesinin iptal edildigini bildirir.
Vakfin eski yoneticilerinden Melkon Karakése, iptal kara-
rinin vakif yoneticilerinin donemin bakanlarindan biriyle
yaptiklari bir telefon gériismesinden hemen sonra alindigini
kaydetmigtir.”2

Vakif avukatlari, 15 Agustos 2005’te AIHM’e sunduklari
yazida, oncelikle gayrimenkuliin vakfa iadesini ve tapu kay-
dinin iptaline dair mahkeme kararinin kesinlestigi 25 Ocak
1999°dan, 30 Haziran 2005’e kadar vakfin ugradigi kira kay-
binin 6denmesini talep ederler. Gayrimenkuliin iadesi miim-
kiin olmadigi takdirde ise degeri olan 2.476.190.48 Euro’nun
o0denmesini isterler.

AIHM, 29 Mayis 2006°da, taraflara dava konusu mallarin
mevcut durumlarinda iadesini ve dava masraflarini 6demeyi
iceren bir dostane ¢6ziim onerisinde bulunur. Vakfin talep
ettigi kira kayiplar bu oneride yer almaz. Davali Tiirkiye
Devleti, 17 Haziran 2006’da dava konusu mallarin mevcut

durumlarinda iadesini ve dava masraflarini 6demeyi iceren
oneriyi kabul ettigini bildirir. Bunun lzerine vakif da 27
Haziran 2006 tarihli yonetim kurulu karariyla dostane
¢oziimii kabul ettigini agiklar.

Hiikiimet, 29 Mart 2007°de AIHM’e sundugu ve
dostane ¢ozlimii kabul gerekgelerini ve taahhiitlerini iceren
beyannamede, davanin temelinin, 2762 sayili Vakiflar
Kanunu’nun 8 Mayis 1974 tarihli Yargitay Hukuk Genel
Kurulu kararn (izerinden yorumlanmasi oldugunu ve bu
ictihadin vakfin tasinmaz mal edinmesini engelledigini,
cemaat vakiflarinin taginmaz mal edinmelerini saglayacak
diizenlemelerin derhal ve etkin bir sekilde gergeklesmesi
icin gerekli onlemleri alacagini, boylelikle basvurucunun
mevcut diizenlemeler gercevesinde tasinmaz edinmesini
saglayacagini taahhiit ettigini belirtir. Boylelikle devlet, 30
yiliaskin bir siiredir sahip giktigi bir list mahkeme yorumunun
hukuka aykiri oldugunu ilk defa resmen kabul eder.

AIHM, 26 Haziran 2007°de, dostane ¢6ziimii iceren nihai
kararini verir ve taraflara bildirir. 28 Agustos 2007°de 1GS bi-
nasi, Ojeni Roman’in vasiyet ettigi gibi, Yedikule Surp Pirgic
Ermeni Hastanesi Vakfi adina tescil edilir. Boylelikle ilk kez
bir gayrimiislim vakfinin el konan bir miilkii Tiirkiye devleti
tarafindan iade edilmis olur.
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property was registered under the Treasury on July 2,
2004, “an interlocutory injunction cannot be applied to the
right of disposition of a property which is granted through
a decisive court rule.” On March 1, 2005, the building was
temporarily let out to Sitil Cizgi Insaat Turizm ve Tekstil A.S.
for 4,160,000 Turkish liras.

In response to the foundation’s petition, the Directorate
General of National Property declared on May 5, 2005 that
the tender was cancelled. Melkon Karakése, a former direc-
tor of the foundation, said that the decision came immedia-
tely after the board members had a telephone conversation
with a minister of the then-incumbent government.”

In a statement presented to the European Court of Hu-
man Rights on August 15, 2005, the lawyers demanded the
restitution of the property, and that the State of Turkey pay
compensation for the loss of rent from January 25, 1999, the
day the court ruled to revoke the registration of the deed,
until June 30, 2005. In case it was not possible to return the
property to the foundation, the lawyers ordered the State
of Turkey to pay 2.476.190.48 Euros, the building’s actual
worth.

On May 29, 2006, the European Court of Human Rights
proposed a friendly settlement, with the State of Turkey
accepting to return the properties in their present condition
and that it agrees to pay for the cost of the proceedings.
The Court did not include the compensation incurred in lost
rent. The State of Turkey stated on June 17, 2006, that it had

accepted to pay for the cost of the proceedings and pledged
to return the property in its present condition. The board
of the foundation issued a statement on June 27, 2006,
accepting the friendly settlement.

On March 29, 2007, the government presented a state-
ment to the European Court of Human Rights stating its re-
asons to accept the friendly settlement and its pledges. In
that declaration, the government stated that the suit was
based on aninterpretation of the Foundation Law numbered
2762 through the May 8, 1974 decision of the Supreme Court
Assembly of Civil Chambers. According to the government’s
statement, this judicial opinion stopped the foundation from
acquiring immovable property, the state would immediately
take the necessary measures for the community foundations
to be able to acquire immovable property, and the applicant
would be enabled to acquire immovable property within the
framework of existing regulations. Thus the state admitted
for the first time that the decision of the upper court which
it had stood by for more than 30 years was, in fact, unlawful.

On June 26, 2007, the European Court of Human Rights
issued its final decision which included the friendly settle-
ment between the two sides. On August 28, 2007, the IGS
building was registered as a property of the Yedikule Surp
Pirgic Armenian Hospital Foundation, as Ojeni Roman had
willed. For the first time in its history, the state of Turkey
returned a confiscated property of a minority foundation.
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Basbakanlik Devlet Arsivleri Genel Miidiirliigii’nde, Surp
Hagop Kilisesi’nin yapimina ve onarnimina dair belgeler mev-
cuttur. Kilisenin onarimiyla ilgili, 9 Ekim 1854 tarihli bir dos-
yada, kilisenin insasina dair, 7 Haziran 1797 tarihli bir padisah

MAZBUTAYA ALINMIS BIR VAKIF:
KASIMPASA SURP HAGOP
KILISESI VAKFI

Bugiin Beyoglu ilgesinin sinirlari icinde bulunan Kasim-
pasa, Istanbul’un en eski yerlesim yerlerinden biridir. Sehrin
Osmanlilarin eline gegmesinden hemen sonra, 1455°te, bu-
giin Halig Tersanesi’nin bulundugu yere bir tersane kurulur;
Anadolu’nun gesitli yorelerinden gemiciler ve denizciler y6-
reye getirilir. Kanuni Sultan Siileyman doneminde bolgenin
imar ile gorevlendirilen Vezir Giizelce Kasim Pasa, semte
bugiinkii adini veren kisidir.

Kasimpasa, 17. yiizyilda sehrin en gelismis semtlerinden
biridir. Evliya Celebi, bu dénemde, gemi yapimi igin bolgeye
yerlestirilen zanaat erbabinin semtin gesitli mahallelerine
dagildigini yazar. Ayrica, Bingazi ve Misir’dan getirilen gemi
ve sal yapiminda calisan isgilerin Zindanarkasi’na, demirci
Ermenilerin Yenicesme Ermeni mahallesine, demir isleyen
Cingenelerin Ciiriikliik tarafina yerlestirildigini; baglar, bah-
celerle gevrili binlerce hanenin bulundugu bolgede, Tiirk ve
Miisliiman mahallelerinin yani sira 10 Rum, bir de Ermeni
mahallesi oldugunu, Yahudilerin ise burada diikkanlar olsa
da evlerinin olmadigini kaydeder.”

Tersanenin arka kisminda 16. yiizyilda kurulan zindan,
genellikle savaslarda esir edilen insanlarin kapatildig
ve agir islerde calistinldigr bir yerdir. Eremya Celebi
Komdirciyan, esirlerin “en biiyiik tesellisi”’nin buradaki iki
kilise oldugunu belirtir.”* Kanuni doneminde kaptan pasalar
icin yaptirilan Divanhane’nin yaninda, 1782’de Cezayirli
Kaptan Hasan Pasa tarafindan Kalyoncular Kislasi insa
ettirilir.”s Glinimiizde Kuzey Deniz Saha Komutanligi olarak
kullanilan ve Sarkis Balyan tarafindan insa edilen Bahriye
Nezareti binasi da Divanhane’nin arazisinde yapilir.”
Semt, 19. ylizyil ortalarina kadar yiiksek riitbeli denizcilerin,
tersane eminlerinin, ulemanin koskleri, kasirlari ve saraylari,
camiler, tekkeler ve hamamlarla, hayli gelisir. 19. yiizyilin
ikinci yarisinda gegirdigi yanginlarin ardindan, orta sinifin
agirlikta oldugu bir bolge haline gelir. 20. yiizyil ortalarina
dek, denizcilik tesisleri ile oldugu kadar bostanlar ile de
meshur olan Kasimpasa, bugiin, kentin ulagim aginin ana
arterleri arasinda yogun bir trafigin yasandigi, niifusunu
biiyiik dlgiide alt-orta siniflarin olusturdugu, dort-bes katli
apartmanlarin diizensiz bir sekilde yer aldigi bir semttir.

KASIMPASA SURP HAGOP ERMENI KILISESI

19. yiizyilda, Kasimpasa’da Ermeni toplumuna ait bir ki-
lise ve bir okul mevcuttu. Ancak, bu kilise ve okul hakkinda
bilinenler ¢cok sinirlidir.

emri yer almaktadir. Emirde yazan bilgilerden, Kasimpasa’da
bulunan Yahudi mahallesinin bir siire 6nce Miisliiman yer-
lesimine doniistiigii anlasiliyor. Yakinlardaki Kadi Mehmed
Efendi Mahallesi’nde ise, Tersane-i Amire’de c¢alisan isciler-
den olusan 200 niifuslu bir Ermeni yerlesimi bulunmaktadir.
Ermeni isciler, idareye sunduklar dilekgede, Istanbul’un Os-
manli tarafindan alinmasindan itibaren mahallede kullanim-
larina verilmis bir kiliselerinin oldugunu ifade ederler. Fakat
Incil okumak icin cevresi tas duvarla 6riilen bu ahsap kiiciik
kilisenin 1593-94 yillarinda meydana gelen bir yanginda bazi
yerlerinin harap oldugunu belirtirler. Galata Kadisi Mehmed
Emin Molla Efendi’nin yani sira hassa mimarlar, mahallenin
Miisliiman ahalisi ve rahiplerin de yer aldigi heyetin yaptig
arastirma sonucunda, kilisenin bazi kisimlarinin gergekten
harap durumda oldugu anlasilir. Semtin Ermeni halki kilisenin
eskisi gibi yeniden insa edilmesini talep eder. Bu talebin kabul
edildigine dair, Galata Mahkemesi’nden alinmis, 11 Mayis 1701
tarihli bir kayit bulunmaktadir. Kilisenin var olduguna dair bu
kayitlar incelendikten sonra, 7 Haziran 1797°de, kilisenin yeni-
deninsa edilmesine dair irade verilmesine karar verilir.”

Fermanlarda, kilisenin ne zaman yapildigina dair bilgi bu-
lunmaz, ancak Pars Tuglaci, 29 Eyliil1810’da yeniden agildigini
belirtir.”® Kevork Pamukciyan ise, kilisenin 1811°de yeniden agil-
digini ve lizerinde bulundugu arazinin, tersane ekmekgibasisi
Donabed (Donik) Amira tarafindan semt sakinlerine tahsis
edildigini yazar.” Kilise daha sonra, 9 Ekim 1854’te alinan bir
izinle, tekrar onarimdan gegirilir.2> Misak Amira, askeriye ek-
mekgibasisi Hagop Noradunkyan ve Donik Amira’nin maddi
katkilariyla, ii¢ yil icinde yeniden insa edilir ve 1 Aralik 1857°de
ibadete acilir. 1902’de son kez tamir edilir.

Kasimpasa Surp Hagop Kilisesi Vakfi, 1913’te, Tapu
Idaresi’ne, 1913 kararnamesi cercevesinde, Patriklik ara-
alligiyla, miilklerine dair bir eshas-1 hiikmiye (tiizel kisilik)

4

KASIMPASA SURP HAGOP KILISESININ PLANI (1854)

THE FLOOR PLAN OF THE KASIMPASA SURP HAGOP CHURCH (1854)



2012 DECLARATION / STORIES OF UNLAWFUL PROPERTY SEIZURE

A FOUNDATION DECLARED DEFUNCT:
THE KASIMPASA SURP HAGOP CHURCH
FOUNDATION

Located in the Beyoglu district, Kasimpasa is one of
Istanbul’s oldest neighbourhoods. In 1455, after the Ottoman
conquest of the city, a shipyard was established here at the site
where the Hali¢ Shipyard now stands. The shipyard attracted
sailors and longshoremen from different parts of Anatolia to Is-
tanbul. Kasimpasa, the name of the town comes from Glizelce
Kasim Pasha, the vizier responsible for preparing the area’s zo-
ning plan during the time of Suleiman the Magnificent.

Inthe 17" century, Kasimpasa was one of Istanbul’s most
developed districts. Evliya Celebi wrote about craftspeople
who worked at the Hali¢ Shipyard and lived in different
neighbourhoods of Kasimpasa. According to his travel notes,
workers brought from Benghaziand Egypt to help build ships
and rafts lived in Zindanarkasi; Armenian ironmangers lived
in the Yenicesme Armenian quarter, and the Roma were
based in Ciiriikliik. A district full of gardens and vineyards in
addition to Turkish and Muslim neighbourhoods, there were
also 10 Greek neighbourhoods and one Armenian. Celebi
noted that Jews had shops in the neighbourhood, yet they
resided elsewhere.”

There is also a dungeon behind the shipyard built in the
16 century. War hostages were forced into hard labour
there. Eremya Celebi Kémiirciyan wrote that the prisoners
sought “solace” in the two churches nearby.” In 1782, the
Algerian Captain Hasan Pasha erected Kalyoncular Kislasi,
or Sailors’ Barracks, near the Divanhane, built for captain
pashas during Sultan Suleiman’s era.”s The building of the
Navy Ministry, which was designed by architect Sarkis
Balyan and is today the North Sea Area Command, was also
erected ontheland of Divanhane.” Until the mid-19™ century,
the neighbourhood continued to flourish; high ranking naval
officers, shipyard directors, members of the ulema lived in
mansions and palaces scattered among mosques, hamams
and dervish lodges. Until the 20t century, Kasimpasa was
not only known for the naval facilities based here, but also
for its vast farmlands. Today, it has been transformed into
a traffic-choked, lower-middle class neighbourhood mostly
taken over by urban sprawl.

KASIMPASA SURP HAGOP ARMENIAN CHURCH

In the 19" century, the Armenian community owned a
church and a school in Kasimpasa, but today very little is
known about them.

There are some documents related to the Surp Hagop

KASIMPASA SURP HAGOP ERMENI KILISESI (19, YUZYIL SONLARI)

KASIMPASA SURP HAGOP ARMENIAN CHURCH (LATE 19™ CENTURY)
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SURP HAGOP ERMENI KILISESI'NIN 1913 TE OSMANLICA OLARK HAZIRLANMIS TUZEL KISILIK
CETVELININ TURKGE KOPYASI

THE TURKISH COPY OF THE FOUNDATION'S LEGAL PERSONALITY STATEMENT PREPARED IN
OTTOMAN IN1913

Church at the Directorate General of State Archives. One
such document, dated October 9, 1854, is about repairs
carried out at the church, and it mentions a decree from the
Sultan issued on June 7,1797. The same document mentions
that around that time, Muslims had started to move in to
the neighbourhood, which was formerly populated by Jews.
200 Armenian workers of the Tersane-i Amire lived in the
Kadi Mehmed Efendi neighbourhood nearby. In a letter
written to the administration, Armenian workers stated
that a church had been assigned to their service since the
Ottoman conquest of Istanbul; however, some parts of this
wooden building were damaged in a fire that took place
in 1593-1594. An investigation done by a board comprised
of Mehmet Emin Molla Efendi, the kadi (Muslim judge) of
Galata, palace architects, priests and the neighbourhood’s
Muslim community also confirmed that the church building
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1913-14 TARIHLI ALMAN MAVILERI HARITASINDA KASIMPASA SURP HAGOP KILISESI VE CEVRESI

KASIMPASA SURP HAGOP CHURCH AND ITS VICINITIES ON A1913-1914 'GERMAN BLUE MAP'

cetveli sunar. 1913-14 tarihli Alman Mavileri haritasinda ko-
numu agik¢a goriilen kilise, 9 Mayis 1919°da meydana gelen
biiyiik Kasimpasa yangininda tamamen yanar. Yangin son-
rasinda kilisenin ve gevresinin gordiigii zarar Mayis 1926 ta-
rihli Pervititch haritasinda goriilebilir (bkz. sayfa 147°deki ha-
rita). Kilisenin enkazi 1926’da Belediye tarafindan kaldirilir.
Bu galisma sirasinda, kilisenin kurucusu olan Hagop Aga’nin
(Noradunkyan) mezari Sisli Ermeni Mezarlig’’na taginir.®
Harap durumdaki kilisenin ve miilklerinin idaresini, 8
Ocak 1955°te, Ermeni toplumu ‘Merkezi Idaresi’ (‘Getrona-
gan Vargutyun®) devralir. Merkezi Idare, bu tarihten 6nce,
Surp Pirgic Ermeni Hastanesi, Karagdzyan Yetimhanesi ve
Kalfayan Yetimhanesi vakiflarini yonetmektedir. Istanbul
Valisi Fahrettin Kerim Gokay’in Patriklige gonderdigi yazida,
cemaatin yararlanacagi miisterek mallarin bu ii¢ vakiftan
ibaret olmadigi, Kumkapi Ermeni Patrikhanesi’nin, Uskii-
dar-Selamsiz’daki Surp Hag Tibrevank Ruhban Mektebi’nin,
Galata’daki Surp Krikor Lusavoric Kilisesi ve Getronagan
Mektebi’nin, Eyiip-Islambey Mahallesi’ndeki Surp Asdvad-
zadzin, Eyiip-Nisanca Mabhallesi’ndeki Surp Yegya, Kandil-
li'deki Surp Arakelots, Beykoz’daki Surp Nigogayos, Kara-
giimriik’teki Surp Ohan Vosgeperan ve Kasimpasa’daki Surp

Hagop kiliselerinin de Merkezi Idare’nin yonetimine devre-
dilmesinin uygun oldugu belirtilir.®

Kasimpasa Surp Hagop Ermeni Kilisesi, boylece, Ermeni
toplumu Merkezi Idaresi tarafindan yonetilmeye baslar. An-
cak 1960 darbesinin ardindan, Merkezi Idare’nin durumu da
degisir. Ekim 1960°ta Valiligin gonderdigi bir yazi ile, Merkezi
Idare’nin iiyelerini belirlemek iizere yapilacak secime izin ve-
rilmedigi belirtilir; idaresi altindaki 11 vakfin besi ortak vakif
kabul edilir. Patriklik ve yikilan Karagiimriik ve Kasimpasa ki-
liseleri liste disinda kalir, diger vakiflar ise semt vakfi olarak
faaliyetlerine devam eder.® Kasimpasa Surp Hagop Ermeni
Kilisesi, 2 Mayis 1973’te Vakiflar Meclisi’nin verdigi karar iize-
rine mazbut vakiflar arasina alinarak, Vakiflar Genel Miidiir-
ligi tarafindan yonetilen ve temsil edilen bir vakif halini alir.®

SURP MESROBYAN MEKTEBI

1859°da, Kasimpasa Surp Hagop Ermeni Kilisesi’nin yanin-
da bir karma okul agilir. ‘Surp Mesrobyan’ adli bu okul hak-
kinda pek fazla bilgi bulunmamaktadir. Bilindigi kadaryla, 35
yil 6gretime devam eden okul, II. Abdiilhamid déneminde,
Ermenilere yonelik baskici politikalar nedeniyle 6gretime ara
vermek zorunda kalmistir. Daha sonra, 1907°de Zenop Bey
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JACQUES PERVITITCH TARAFINDAN HAZIRLANAN SIGORTA HARITALARINDA, 1919 YANGINI SONRASINDA SURP HAGOP KILISES] VE GEVRESI

SURP HAGOP CHURCH AND ITS VICINITIES AFTER THE 1919 FIRE AS SEEN IN THE INSURANCE MAPS PREPARED BY JACQUES PERVITITCH

was partly damaged. The Armenian community demanded
the church to be restored, and a document in the archive
proves that the Galata Courtissued a permit on May 11, 1701,
for repairs. The Palace issued a decree on June 7, 1797, to
rebuild the church.”

The decrees do not mention when the church building
was constructed; yet, Pars Tuglaci notes that it was
reopened on September 29, 1810.7% According to Kevork
Pamukciyan, the church was reopened in 1811, and the land of
the church was given to the community by Donabed (Donik)
Amira, the head breadmaker of Tersane-i Amire.” Later,
the church was repaired again through a permit obtained
on October g, 1854.%° After a 3-year long renovation process
carried out with the financial support of Misak Amira, Hagop
Noradunkyan breadmaker at the army and Donik Amira, the
church was reopened on December 1, 1857. In 1902, it was
repaired for the last time.

In 1913, the Kasimpasa Surp Hagop Church Foundation
presented a legal personality list (eshas-1 hiikmiye cetveli) to
the Office of the Land Registry through the Patriarchate,
as required by the decree law issued the same year. The
church, the location of which was clearly demarcated

on the ‘German Blue Maps’ of 1913-1914, was completely
burnt down in the Great Kasimpasa fire on May 9, 1919. The
Pervititch map of May 1926 clearly demonstrates how the
church and its vicinities were damaged (see the map above).
The municipality removed the ruins of the church in 1926.
The grave of Hagop Aga (Noradunkyan), the founder of the
church, was transferred to the Sisli Armenian Cemetery.®
On January 8, 1955, the “Central Authority” of the
Armenian Community (‘Getronagan Vargutyun’), which
was previously in charge of administering the Surp Pirgic
Armenian Hospital, the Karagdézyan Orphanage and
the Kalfayan Orphanage, took over the control of the
dilapidated church and its properties. In a letter sent to
the Patriarchate, Fahrettin Kerim Gokay, then the mayor
of Istanbul, stated that administrative responsibilities
of the following properties could also be assigned to the
Central Authority: The Kumkapr Armenian Patriarchate,
the Surp Hag Tibrevank Seminary in Uskiidar-Selamsiz,
the Surp Lusavori¢ Church and the Getronagan School
in Galata, the Surp Asdvadzadzin Church in Eyiip-
Islambey, the Surp Yegya Church in Eyiip-Nisanca, the
Surp Arakelots Church in Kandilli, the Surp Nigogayos
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SURP HAGOP KILISESININ VE SURP MESROBYAN OKULU'NUN GUNCEL SEHIR HARITASINDAKI KONUMLARI

SURP HAGOP CHURCH AND SURP MESROBIAN SCHOOL ON A CONTEMPORARY MAP

Merametciyan’in maddi yardimlariyla bina onarilir ve okul yeni-
den 6gretime acilir. Fakat 1919°da ¢ikan biiyiik yanginda kiliseyle
birlikte okul da yanar® ve bu tarihten sonra hizmet vermez.

KASIMPASA SURP HAGOP
ERMENI KILISESI VAKFI'NIN MULKLERI

Vakfin 1913’te Tapu Idaresi’ne verdigi eshas-1 hiikmiye
(tiizel kisilik) cetvelinde, kilise disinda, okulla beraber g ka-
lem miilk siralanmistir. Kilisenin (TK 1103) ve okulun (TK 1123)
parsellerinin giincel sehir haritasindaki konumlari yukaridaki
haritada goriilebilir. Kilise parseli, mazbutaya alinma karar
geregince, Vakiflar Genel Mudiirliigii miilkiyetine gegmistir.
Mayis 2012°de, kitap yayina hazirlanirken bolgeye yapilan ge-
zide, bu parselde dort adet gecekondu vasifli bina oldugu ve
bu binalarda yasayanlarin VGM’ye kira 6dedikleri 6grenildi.
Bu gecekondularin arasinda, kilisenin duvarlarina ait kalinti-
lar oldugu, okul binasinin eskiden bulundugu parselin ise sa-
his miilkiyetine gecmis ve lizerine bir apartman insa edilmis
oldugu saptand..

S6z konusu belgede siralanan miilklerden, Kasimpa-
sa’daki bes adet evin kapi numaralari, bunlarin, kilise ve okul
ile ayni yapi adasinda yer aldiklarina isaret etmektedir; an-
cak hangisinin hangi parsele denk diistiigii bilinmemektedir.
Adadaki tiim parsellerin sahis miilkiyetinde ve yapilasmis

olmasi, bu akarlarin okul parseli ile ayni akibeti paylastigi
seklinde yorumlanabilir. Mazbutaya alinan vakif miilklerinin
korunmasi, Vakiflar Genel Mudiirliigi’niin (VGM) sorumlu-
lugundadir. Bu calisma kapsaminda VGM’ye yapilan bilgi
edinme basvurusuna 28 Mayis 2012’de gelen cevapta, yal-
nizca vakfin mazbutaya alindigi tarih belirtilmis, akarlari ile
ilgili herhangi bir bilgi verilmemistir.

Cetvelde goriilen, Beyoglu Kamerhatun Mahallesi Ser-
bethane Sokak’ta yer alan arsanin (TK 988), yanindaki baska
miilklerle birleserek yeni bir parsel olusturdugu ve sahis miil-
kiyetinde olan bu parselde de ¢ok katli bir bina insa edilmis
oldugu saptanmustir (bkz. Harita 14, s. 228). Tatavla’da (Kur-
tulus) ve Makrikdy’de (Bakirkdy) olduklar kaydedilen iki
arsa hakkinda baska bir bilgi olmadigi icin, bunlarin yerleri
tespit edilememistir.

Kasimpasa Surp Hagop Ermeni Kilisesi Vakfi, Istanbul’da
mazbutaya alindigi kesin olarak bilinen tek Ermeni vakfidir.
Diger mazbut vakiflarla ilgili bilgiler sinirlidir. Ancak Kasim-
pasa VakfI’nin hayrat ve akarlarinin durumu, koruma ge-
rekgesiyle Vakiflar Genel Miidirligii tarafindan mazbutaya
alinan vakiflarin nasil bir yikim ile karsilastigini somut bir
sekilde gosterir niteliktedir.
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Church in Beykoz, the Surp Ohan Vosgeperan Church in
Karagiimriik, and the Surp Hagop Church in Kasimpagsa.5

Thus, the Central Authority came to run the Kasimpasa
Surp Hagop Armenian Church. However, after the 1960 coup
d’état, the status of the Central Authority also changed.
In a letter dated October 1960, the Mayor’s Office stated
that holding an election to determine the members of the
Central Authority was disallowed, and that only five of
the eleven foundations under the control of the Authority
were considered “joint foundations.” The Patriarchate and
the Karagiimriik and Kasimpasa Churches were removed
from the list, and the rest of the foundations continued to
function as neighbourhood foundations.® The Foundations
Assembly of decided on May 2, 1973 that the Kasimpasa Surp
Hagop Armenian Church would be declared defunct [mazbut],
which meant that the Directorate General of Foundations was
now in charge of running and representing it.>

THE SURP MESROBYAN SCHOOL

In 1859, a co-ed school was opened near the Kasimpasa
Surp Hagop Armenian Church. Except for its name, and that
it had remained open for 35 years until it went into a long
recess when pressure mounted on the Armenian community
during the reign of Sultan Abdiilhamid II, little is known
about the school. In 1907, the school was reopened after
Zenop Bey Merametgiyan, a philanthropist, helped restore
the school building. However, the school also burnt down
along with the church building in the 1919 fire,® and ceased
operation.

PROPERTIES OF THE KASIMPASA
SURP HAGOP ARMENIAN CHURCH FOUNDATION

In the legal personality list (eshas-1 hiikmiye) chart the
foundation presented to the Office of the Land Registry in
1913, the foundation had nine listed properties including the
school. The contemporary parcel lots of the church (TK 1103)
and the school (TK 1123) can be seen on the map on page 148.
The land parcel of the church had passed on to the Directo-
rate General of Foundations, due to the decision to declare
the foundation defunct. During field reseach conducted for
this book, the researchers found out that four gecekondus,
or shacks, had been built on the land where the church had
formerly stood, and the tenants here paid rent to the Direc-
torate General of Foundations. Ruins of the church were vi-
sible among the shacks, and a building was erected on the
school’s land lot, which is now a private property.

Of those properties listed in the aforementioned docu-
ment, door numbers of the five houses in Kasimpasa indicate
that they stood on the same block; yet it is unknown which
parcel corresponded to which. These akars [real estate pro-
perties generating income] may have shared the same fate
with the school building, given that all parcels on the block
are now privately-owned and built-up. The Directorate Ge-

SURP HAGOP KILISESININ PARSELINDE YER ALAN GECEKONDULAR (2012)

SHACKS BUILT ON SURP HAGOP CHURCH'S LAND (2012)

SURP HAGOP KILISESININ KALINTILARI (2012)

RUINS OF SURP HAGOP CHURCH (2012)

neral of Foundations, which is responsible for the protection
of properties belonging to foundations declared defunct, was
contacted to obtain information for this project. It replied
on May 28, 2012, merely stating the date the foundation had
been declared defunct, without specifying the akars [real es-
tate properties generating income] it had owned.

Listed on the chart, the parcel on the Serbethane Street of
the Kamerhatun District in Beyoglu (TK 988) has been merged
with other adjacent parcels, now forming a larger plot of land.
It is now privately-owned, a multi-storey building stands on
it. (see Map 14 on page 228) Since there is no information ava-
ilable on the two other plots of land in Tatavla (Kurtulus) and
Makrikoy (Bakirkdy), their locations could not been identified.

The Kasimpasa Surp Hagop Armenian Church Founda-
tion is the only Armenian foundation in Istanbul known to
have definitely been declared defunct. Information pertai-
ning to other defunct [mazbut] foundations is limited. Ho-
wever, the situation of the Kasimpasa Foundation’s proper-
ties says a lot about the worrying fate of the foundations
supposedly taken over by the Directorate General of Foun-
dations for protection.
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YOK EDILEN ‘ATLANTIS UYGARLIGI'":
TUZLA ERMENI COCUK KAMPYT

THE DESTROYED ‘CIVILIZATION
OF ATLANTIS":
ARMENIAN CHILDREN'S CAMP OF TUZLA’

1950°li yillarda Gedikpasa Ermeni Protestan Kilisesi’nin
altkatiyetimhaneolarakkullanilirdi. Genellikle Anadolu’dan
gelen kimsesiz ya da yoksul Ermeni ¢ocuklar igin, burasi ya-
takhane olarak diizenlenmisti. Onceleri yetimhanede dort-
bes cocuk barinirken, bu sayi kisa siirede altmislara ulasti.
Yetimhanede barinan cocuklar Gedikpasa Incirdibi Protes-
tan Ilkokulu’nda egitim goriiyorlard:.

In the 1950s, the basement of the Gedikpasa Armenian
Protestant Church began to be used as a dormitory for
the orphanage of the homeless or deprived Armenian
children from the inland of Anatolia. The population of the
orphanage soon rose from a handful to around sixty. The
children of the orphanage were taught at the Gedikpasa
Incirdibi Protestant Primary School.

YAYGIN OLARAK ‘'JOGVARAN' ADIYLA ANILAN, GEDIKPASA INCIRDIBINDEKI ERMENI PROTESTAN ILKOKULU (1950'LER)

ARMENIAN PROTESTANT PRIMARY SCHOOL IN GEDIKPASA INCIRDIBI, COMMONLY REFERRED TO AS 'JOGHVARAN' (IN THE 19509)

* Bu béliim, Tuzla Ermeni Cocuk Kampi - Bir EL Koyma Oykiisii adli kitaptan alinmistir. (insan Haklar Dernegi Istanbul Subesi, 2000)

This passage is taken from the book Tuzla Armenian Children’s Camp — A Story of Seizure. (Human Rights Association Istanbul Branch, 2000, trans. by Ayse Giinaysu)
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GEDIKPASA ERMENI PROTESTAN ILKOKULU'NUN YERINDE BUGUN BIR OTOPARK BULUNUYOR.

TODAY, THERE IS A CAR PARK IN PLACE OF THE GEDIKPASA ARMENIAN PROTESTANT PRIMARY SCHOOL.

Kilisenin beton bahgesinde kisin zaman iyi-kotii ge-
cerdi. Ancak gidecek bir yeri olmayan yetim ¢ocuklar igin,
uzun, sicak yaz giinlerini gegirebilecekleri bu beton bahce-
den bagka bir mekan yoktu. Kavurucu giinesin altinda, o
betonun lizerinde kosusur dururlardi. Yazin koyiine gidebi-
len ¢ocuklar ise Ermeniceyi unutmus olarak geri gelir, her
ders yilinda yeniden basa dénmek gerekirdi. Cocuklar igin
yazlari iyi vakit gecirebilecekleri uygun bir mekan yaratma
diisiincesi boyle dogdu.

In winter, time passed quickly in one way or another in
the churchyard with a concrete playground. But during sum-
mer holidays some of the children had nowhere to go other
than that concrete playground. They used to run around
there under the red hot sun. Those who had the opportunity
to go to their hometown to be with their families were lucky
but they lost their practice of Armenian. So the Board of Di-
rectors of the Gedikpasa Armenian Protestant Church deve-
loped the idea of creating a place where the children could
spend their summer holiday and also, have a good time.
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GEDIKPASADAKI ERMENI PROTESTAN KILISES]

THE ARMENIAN PROTESTANT CHURCH IN GEDIKPASA
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GEDIKPASA PROTESTAN ILKOKULU'NUN BAHGESINDE BIR OYUN ANI. ARKA PLANDA GORUNEN OKUL, O GUNDEN BUGUNE TEVFIK KUT ILKOKULU

PLAYTIME IN THE GARDEN OF THE GEDIKPASA PROTESTANT PRIMARY SCHOOL. THE SCHOOL SEEN IN THE BACKGROUND
TEVFIKKUT STATE PRIMARY SCHOOL, IS STILL THERE TODAY.

YETIMHANEDE KALAN COCUKLAR KILISE BAHGESINDE

CHILDREN OF THE ORPHANA GE IN THE CHURCHYARD
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KAMPIINSA EDEN ILK ‘AMELE GRUBU'

THEFIRST ‘CONSTRUCTION TEAM' THAT BUILT THE CAMP

TUZLA GOCUK KAMPININ TAPU SENEDI

THETITLE DEED OF TUZLA CHILDREN'S CAMP

Kilise vakfinin yoneticileri Tuzla’da buldukla-
ri bir arazinin kamp igin en uygun yer olduguna
goriir gormez karar verdiler. Bombos, yemyesil
bir alandi burasi. Deniz ile kamp sahasi arasinda
higbir sey yoktu.

1962 yilinin Kasim ayinda, Tuzlali Sait
Durmaz’dan araziyi satin alarak kilise adina tescil
ettirdiler. Vakiflar Genel Mudiirliigii ve Valiligin
verdigi 6zel izin belgeleri de tamamdi. Yani her
sey yetkili mercilerin onayi ¢ercevesinde yapildi.

They decided that the piece of land they found
in Tuzla (a coastal suburb and old settlement on
the Asian side of Istanbul) was the one they were
looking for. It was the right place for a children’s
camp. It was green, and uninhabited. Nothing
stood between the sea and the camp site.

They purchased the land from Sait Durmaz,
a native of Tuzla, in the year 1962, and officially
registered it as the property of the church. The
certificates documenting the authorization of
the Directorate General of Foundations and the
Governor’s Office were also duly obtained. In
other words, every single legal requirement was
properly fulfilled in the process of acquisition.



2012 DECLARATION / STORIES OF UNLAWFUL PROPERTY SEIZURE

TUZLADA BULUNAN ARAZININ KAMPIN YAPIMINDAN ONCEKI HALI

THE LAND FOUND IN TUZLA BEFORE THE CHILDREN'S CAM
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DENIZ 500 M OTEDEYDI. COCUKLAR TEMEL IGIN GEREKEN TAS VE KUMU EL ARABALARIYLA DENIZ KIYISINA TASIDILAR

THE SEA WAS 500 METRES
WORK BY HAND BARROW

Y. THE CHILDREN CARRIED THE STONES AND SAND THEY NEDED FOR THE CONSTRUCTION
FROM THE SEASHORE
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8-12 yaslarinda 30 ¢ocuk kampin yapiminda ¢alismaya
basladi. Baslarina bir de kalfa verdiler: Tuzlali Hasan Kalfa.
Cocuklar biitiin yaz boyunca ‘amelelik’ ettiler.

Once kalacaklari cadirlarin kaziklarini caktilar. Bildigimiz
beyaz branda cadirlardi bunlar. Ikinci isleri bir kuyu kazmak
oldu, ¢linkii ingaat igin bol miktarda suya ihtiyac vardi, tabii
bir de tulumbaya. Zaten en biiyiik isi o tulumba gordii. Her-
kesin bir su gekme sirasi vardi. Tulumbanin kolu biitiin yaz
hi¢ durmadi.

Sonra temel kazildi. Deniz 500 metre 6tedeydi. Cocuklar
temel icin gereken tas ve kumu el arabalariyla deniz kiyisin-
dan tasidilar. Hepsi an gibi calisiyordu.

KAMPIN TEMELI KAZILIRKEN

30 children aged 8 to 12 started constructing the building
under the leadership of a foreman, Hasan Kalfa, a foreman
from Tuzla. The children did their best as ‘construction
workers’ all through the summer.

First the poles of the tents they would stay in were
hammered into the ground. These were ordinary white
canvas tents. Their second job was to dig a well, as they
needed plenty of water for the construction, and, of course,
awater pump. To tell the truth, the old fashioned pump was
the hardest worker that summer.There was a rota for the
job of pumping water. The arm of the pump never stopped
all through the summer.

Then the foundation was excavated. The sea was 500
metres away. The children carried the stones and sand they
needed for the construction work from the seashore. They
were as busy as bees.

EXCAVATION FOR THE FOUNDATION OF THE CAMP

157
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HERKES ARI GIBI CALISIYORDU

EVERYBODY WAS AS BUSY AS BEES

0 YAZ 0 BOMBOS ARAZIYE CESIT GESIT
AGACLAR DIKTILER, EN COK DA KAVAK.
BAHCENIN BIR BOLUMUNU BOSTAN YAPTILAR
DOMATES, FASULYE EKTILER.

THAT SUMMER THEY PLANTED ALL SORTS OF
TREES ON THAT BARE LAND, AND MOST OF
ALL, POPLAR TREES. THEY ARRANGED PART OF
THE AREA AS A VEGETABLE GARDEN TO GROW
TOMATOES AND BEANS
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YAZLAR BIRBIRINIIZLEDI KISI DA GECIREN
GOCUKLAR, YAZIN KENDI TATIL KOYLERINI
YARATMAYA DEVAM EDIYORLARDI.

ONE SUMMER FOLLOWED ANOTHER. SPENDING
WINTERS AT GEDIKPASA, THE CHILDREN WENT
TO TUZLA EVERY SUMMER TO CONTINUE TO
BUILD THEIR 'SUMMER RESORT

INSAATLA BERABER KAVAKLAR DA BUYUYORDU.

ILK KAT BITER BITMEZ CADIRLARITERK EDIP
BINAYA YERLESTILER.

AS THE CONSTRUCTION PROGRESSED, THE
POPLAR TREES GREW TALLER AND TALLER
THE CHILDREN LEFT THEIR TENTS AND
SETTLED INSIDE THE CAMP BUILDING

AS SOON AS IT WAS COMPLETED
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COCUKTULAR, GOK CALISIYORLARDI, AMA YINE DE ARADA BIR EGLENMEYi
IHMAL ETMEDILER. ONGE BIR TOP SAHASI YAPTILAR. FIRSAT BULDUKGA
DENIZE GIRIYORLARDI. O ZAMANLAR DENIZ GOK TEMIZDI. UST KATIN BETONU
ATILINCA BIR DE 'JIMNASTIK SALONU'NA KAVUSMUS OLDULAR

Y \: EP

SONRA O MUTLU GUN GELDI. O BOMBOS ARAZININ KAZILAN, ESILEN
TOPRAKLARI UZERINDE ISTE BU BINA YUKSELDI, ARTIK BALKONA DiZILIP

BIR POZ VERMENIN ZAMANI GELMISTI. SAS ONDE GORULEN BOLUM BUYUK
BIR SALON OLARAK DUSUNULMUSTU. YEMEKLER BURADA YENECEK, BURADA
DERS GALISILACAK VE EGLENILECEKTL, ARKA BOLUMUN ALT KATINDAK|
ODALAR BELLETMENLERE AYRILMISTI UST KATTA YAN YANA KUGUK ODALAR
SIRALANMISTL: SAG TARAF KIZLARA, SOL TARAF OBLANLARA
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KAMPTA GUN ERKEN BASLARDI. SABAHLAR, ‘MORAKUR, KIZLARIN
SACLARINIGRERDI,

THE DAYS BEGAN EARLY IN THE CAMP.'MORAKUR' USED TO PLAIT GIRLS'
HAIR IN THE MORNING.

BAHGEDE HEP BIRLIKTE SABAH SPORU YAPILIRD

MORNING WAS THE TIME TO EXERCISE IN THE GARDEN

DENIZ SONRASI ENSE TIRASI

HAIR CUT AFTER A SWIM
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"MINTIKA TEMIZLIGI DE IHMAL EDILMEZDI

THEY NEVER FORGOT TO CLEAN THE GROUNDS

YAPACAK IS COK; BIRAZDAN SERGI AGILISI VAR.

THEREISALOT TO DO; THE OPENING OF AN
EXHIBITION WILL TAKE PLACE SOON.
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YEMEK FASLI

LUNCH TIME

TAKIMLARA AYRILIR, OYUNLAR OYNARLARDI. MERAKLISHGIN, HULYALARA
DALIP UGABILECEGI SALINCAKLAR DA VARDI. BUHULYA 21 YIL SURDU. BU
SURE ICINDE, TUZLA ERMENI GOCUK KAMPI'NDAN, KIMSESIZ VE YOKSUL
1500 COCUK YARARLANDI.

THEY USED TO FORM TEAMS TO PLAY. THERE WERE ALSO SWINGS TO FLY
IN'THE AIR AND GET LOST IN A DREAM. THE DREAM LASTED 21 YEARS
DURING THAT PERIOD 1500 CHILDREN ORPHANED AND IMPOVERISHED,
BENEFITED FROM THE TUZLA ARMENIAN CHILDREN'S CAMP,
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INSAAT ICIN KUYUDAN SU CEKEN GOCUKLAR

CHILDREN PUMPING WATER FROM THE WELL FOR CONSTRUCTION

KUYU BASINDA HEM OYUN, HEM IS

PLAY AND WORK AT THE MOUTH OF THE WELL
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PIKNIKLER, GOCUKLARIN KENDI ELLERIYLE DIKTIKLERI AGACLARIN
GOLGESINDE YAPILIRD!

CHILDREN USED TO PICNIC IN THE SHADOW OF THE TREES THAT THEY
HAD PLANTED

HAVUZ YAPMISLARDI, IGINDE KURBAGA VE ORDEK YUZDURULEN,
GEVRESINDE HAVUZBASI HATIRASI CEKTIRILEN

THEY BUILT A POOL WITH FROGS AND DUCKS AND TO GATHER AROUND
TO HAVE THEMSELVES PHOTOGRAPHED FOR A SOUVENIR
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NASIL EL KONDU?

23 Subat 1979°da Vakiflar Genel Miidiirliigii Kartal 3. As-
liye Hukuk Hakimligi’ne basvurarak, Gedikpasa Ermeni Pro-
testan Kilisesi Vakfi’nin elindeki tapunun iptal edilmesini ve
eski sahibine geri verilmesini istedi. Dort yil siiren davanin
sonunda, mahkeme, kamp arazisinin vakfin elinden alinip
eski sahibine verilmesine karar verdi. Boylece, Sait Durmaz,
1962 yilinda bos olarak sattig araziyi, bes kurus 6demeden,
tistiinde kurulu olan kamp tesisleriyle birlikte geri ald. Er-
meni Protestan Kilisesi Vakfi, yillar 6nce her tiirlii yasal is-
lemi yerine getirerek satin aldigr mali, sanki calmis gibi, eski
sahibine iade etmek zorunda birakildi.

Bin bes yiiz ¢ocugun mutlu giinlerinden geriye, terk
edilmisligin, 1ssizligin hiiznii, camini gergevesini yitirmis bir
harabe, paslanmis ranzalar, yapraklari sararmis bir okuma
kitabi kalmisti.

GOCUKLARIN KENDI ELLERIYLE DIKTIKLER] AGAGLARIN ARASINDAN
DENIZE. YURUDUKLERI YOLU OTLAR BURUMUSTU

THE PATH THE KIDS WALKED TO GO SWIMMING, PASSING AMONG THE
TREES THEY HAD PLANTED, HAD RUN TO WEEDS

THE STORY OF SEIZURE

The Directorate General of Foundations applied to the
Kartal Civil Court on February 23, 1979, for the annulment
of the Gedikpasa Armenian Protestant Church Foundation’s
title deed for the land where the Tuzla Camp was built, and
for the return of the property to its former owner. At the end
of the trial which lasted for four years, the court decided to
take the land from the Church Foundation and give it back
to the original owner. This was how the land sold 25 years
ago, totally bare and undeveloped, was given back to Sait
Durmaz, the former owner, free of charge, moreover, cul-
tivated and built-up. The Gedikpasa Armenian Protestant
Church Foundation was thus made to return the land to its
previous owner as if they had stolen and not bought it with
all legal requirements duly fulfilled.

What remained of the happy days of 1500 children
was the sadness of desolation, a ruin with no windows
or frames, rusty bunk beds and a school book with pages
turned yellow.
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10 ARALIK 1996 GUNU, KAMPA EL KONMASINDAN 13 YIL SONRA, INSAN
HAKLARI DERNEGI IRKGILIK VE AYRIMCILIGA KARSIKOMISYON'UN UYELERI
TUZLAYA GIDIP KAMPIN YERINI BULDULAR. FOTOGRAFTA SOL KOSEDE
GORULE ALMISTI

ON DECEMBER 10,1996, THE MEMBERS OF THE COMMITTEE AGAINST RACISM
AND DISCRIMINATION PAID A VISIT TO THE CAMP SITE. THE CAMP BUILDING
SENIN THE LEFT CORNER OF THE PHOTOGRAPH WAS NOW SQUEEZED
AMONGST SUMMER HOUSES

YEMEKHANE 10 ARALIK 1996 DA BU HALDEYDI

HERE'S HOW THE DINING HALL LOOKED ON DECEMBER 10,1996

25YIL SONRA

Kampa el konmasi, Yargitay’in 1987°de yerel mahkeme
kararini onaylamasi ile tamamlanmis oldu. Eski sahibine
dénen arazi, cok gegmeden baskalarina satildi. Zaman igin-
de birkag kez daha el degistiren kamp, su anda terk edilmis
ve harap bir vaziyettedir. Vakfin 2000°li yillarda ve 27 Agus-
tos 20m tarihli kararname kapsaminda yaptigiiade basvuru-
larinin tiimii reddedildi.

25 YEARS LATER

The seizure of the camp was completed when the Supre-
me Court of Appeals approved the verdict of the local court
in 1987. Before long, the land returned to its former owner
was sold on to others. Having changed hands a few more ti-
mes since then, the camp is now in an abandoned and dere-
lict state. All the applications for the return of the property
filed by the foundation in the 2000s and within the scope
of the decree law dated 27 August 2011 have been rejected.
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ON CEPHE

FRONT FACADE

BUYUK SALON

MAIN HALL

BALKON

BALCONY
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TULUMBA
PUMP

DUVAR YAZILARI
GRAFFITI

YATAKHANE
DORMITORY
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DAVACIYIM EY INSANLIK!...
HRANT DINK

Aldilar bir sabah biz 13 gocugu... Gedikpasa’dan yiiriiyerek
Sirkeci’ye... Oradan vapurla Haydarpasa’ya... Haydarpasa’dan
trenle Tuzla Istasyonu’na... Istasyondan da bir saat yiiriiyerek,
gol ile denizi kenarlayan genis ve ugsuz bucaksiz diiz bir araziye
gotiirdiiler.

0 zamanin Tuzla’si bugiinkii gibi zenginlerin ve biirokratla-
rin villalanyla dolu bir mekan degil... Ince kumlu, bakir bir deniz
kenari ve denizden kopma bir gol pargasi... Ugsuz bucaksiz ara-
zide bir iki ev, tek tiik incir ve zeytin agaglar ve hendek kenarla-
rina serpilmis dikenli bogiirtlen galilar...

Ve artik... Bir de bizim kurdugumuz Kizilay gadirlari...

8 ila 12 yas arasi biz 13 gelimsiz igin yazlan Gedikpasa Ye-
timhanesi’nin beton bahgesine mahkiim olma sona ermisti...

Alilelerimizi, yakinlanmizi ancak geceleri uzaklarda, parlayip
sonen kent 1siklanni izlerken animsiyorduk. Yere diismiis ve iist
liste yigilmis yasli yildizlara benzetiyorduk kent isiklarini.

Ug yil safak vakti kalkip, gece yarilarina dek galisarak kamp
binasini tamamladik. En kisa boylularimizdan biri olan “Kiitiik”
(Zakar’a boyle hitap ederdik) bir basina ¢imento torbasini ku-
caklayip gatiya kadar gikarabiliyordu.

Geceleri uykuda yorgunluktan altimiza iserdik.

Sekiz yagimda gittim Tuzla’ya. Tam 20 yil oraya emek ver-
dim. Esim Rakel’i orada tanidim. Birlikte biiyiidiik. Orada evlen-
dik. Cocuklanmiz orada dogdu... 12 Eyliil’den sonra kampimizin
miidiiriinii “Ermeni militan yetistiriyor” suglamasiyla iceri aldi-
lar. Haksiz bir suglamaydi. Higbirimiz Ermeni militanlar olarak
yetistirilmemistik. Bassiz kalan kampin ve yetimhanenin kapan-
mamas! igin gorevi bu kez ben ve oradan yetisen arkadaslarm
listlendik.

Ama bir giin elimize bir mahkeme kagidi tutusturdular...

“Siz Azinhk kurumlan yer satin alma hakkina sahip degil-
missiniz! Biz zamaninda size izin verirken yanlis yapmisiz. Artik
burasi eski sahibinin olacak.”

Bes yil siiren direnisimize ragmen yenildik... Ne yapalim ki
karsimizda devlet vard.

Sikdyetim var ey insanlik!...

Bizi, yarattigimuz uygarhigimizdan attilar.

Orada yetismis bin bes yiiz ¢ocugun alinterinin iistiine
oturdular. Bizlerin gocuk emegini gasp ettiler. Orayi tekrar
yoksul ¢ocuklar igin bir yetimhane yapsalardi, kimligi ne
olursa olsun, yoksul ya da oziirlii ¢ocuklar igin kamp olarak
kullansalardi, hakkimi helal ederdim. Ama bu sekilde emegimi
helal etmiyorum.

Ve artik bizim yarattigimiz “Tuzla Yoksul Cocuk Kampr”’muz,
bizim “Atlantis uygarligimiz” simdi bir harabe...

Cocuk civiltilan gekilince suyu da gekilmis kuyunun... Bina-
nin omuzlan diisiik.... Toprak gorak...

Agaglar kiiskiin...

Benim isyanimin pike uguslar ise, bin bir 6zenle yaptigi yuva-
s bir darbeyle yok edilmis kirlangicinki kadar keskin. ..

Lakin garesiz...
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HEAR MY PLEA, BROTHERS, SISTERS!..
HRANT DINK

They put us on tow one morning, us 13 kids... A walk from
Gedikpasa to Sirkeci... A boat from there to Haydarpasa... The
train from Haydarpasa to Tuzla Station... and an hour’s walk
from the station to a vast, boundless flat land edged by the lake
and the sea.

Tuzla, back then, was nothing like the suburb of the rich and
the bureaucrats of today... Just a finely sanded, virginal sea-side
and a piece of lake reaching out to the sea... A couple of cottages
on the spreading land, a spatter of fig and olive trees, and thorny
blackberry bushes over ditches here and there...

And the conical relief tents we set up ourselves...

For us thirteen scrawny kids aged from 8 to 12, this was
goodbye to the hot misery of summers on the concrete garden of
the Gedikpasa Orphanage...

We only remembered our families or friends at night, as we
watched the twinkling city lights way out. We thought the lights
looked like old stars fallen and heaped together...

We woke up at dawn for three years, and worked till midnight
till we finished the camp building. The shortest of our group,
“Log” (our nickname for Zakar), could grab a cementbag and
haul it all the way to the roof on his own.

We were so tired, we wetted our beds at night.

I'went to Tuzla when I was 8. I poured my labour in there for
20 years. I met my wife Rakel there. We grew up together. We
were married at the camp. Our children were born there... After
the September 12 coup, our camp manager was arrested on the
claim that he was raising Armenian militants. A wrongful claim.
None of us was brought up to be a militant. My friends and I,
each of us old charges of the camp, rushed to fill the job to save
the camp and the orphanage from shutting down.

But then, one day they handed us a paper from a court...

“We just found out that your minority institutions do not
have a right to buy real estate. We should never have given you
that permission back then. This place will now revert to its old
owner.”

We fought for five years, yet we lost... Little chance we had
with the state as the contestor.

Hear my plea, brothers, sisters!..

They threw us out of the civilization we built.

They seized the fruit of the sweat of the 1500 children who
grew up there. They stole our child labour. They could still have
my blessing if only they had continued our place as an orphanage
for poor children, a camp for the needy or challenged youngsters
of whatever identity. But grabbed by a handful of villains as it is,
I deny them the blessing of my labour.

And now, the Tuzla Poor Children’s Camp that we created,
our “Civilization Atlantis”, lies in ruin...

The well dried up once the children’s voices ceased... The building
slumps over... The earth is parched... Trees are stulted...

And the stabs of my grievance are as sharp and as helpless
as the diving flight of the swallow whose lovingly built nest was
crushed with one blow...

And as helpless...
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YONTEME DAIR

Istanbul’daki Ermeni vakiflarinin hak gaspina ugramis ta-
sinmazlarini konu alan bir arastirma yapmak, ic ice gegmis,
cesitli zorluklar barindiran bir istir. Bu zorluklarn bir kismi,
Tiirkiye’deki tiim azinlik toplumlarinin yasadigi sikintilarin
geneline, bir kismi da 6zel olarak Ermenilerin bu topraklarda-
ki zorlu varolus yolculuguna isaret eder. Oyle ki, bu béliimde
yer alan bilgilerin ortaya koydugu resmin biitiinselligi agisin-
dan, arastirma siirecinde basvurdugumuz kaynaklar ve yasa-
diklarimiz, bilgilerin kendisi kadar 6nem tasiyor.

Icinde yasadigimiz toplumda demokratiklesmeye, sef-
faflasmaya, temel hak ve ozgiirliiklerin teminat altina ali-
nip herkes tarafindan esit bir sekilde yasanmasina duyulan
ihtiyac, bu arastirma siirecinin her aninda hissedildi. Aras-
tirma boyunca konuyla ilgili kamu kurumlarindan edinilen
bilgiler sinirli ve gok genel kaldi; bunlarin da biiyiik kismi
tasinmazlar hakkinda agilan davalarin tutanaklarindan, bir
kismi ise kamuya agik olan devlet arsivlerinden elde edildi.
Bu nedenle, temel basvuru kaynaklarimiz, Hrant Dink’in
bu konuyla ilgili olarak gazetecilik yasami boyunca ulastigi
belgeler, notlari ve yazilar; birgok vakfin yasadigi problem-
lerle hukuk yoluyla yasam boyu siiren bir miicadele yiiriiten
avukat Diran Bakar’in kisisel arsivi ile Ermeni vakiflarinin
arsivleri oldu. Ayrica, el konan azinlik miilklerinin iadesi ile
ilgili olarak 2001 sonrasinda baslayan siirecte Ermeni Pat-
rikligi biinyesinde olusturulan Ortak Emlak Komisyonu’nun
calismalari da 6nemli bir katki sagladi. Istanbul’un bir sehir
olarak tarihini anlatan, ozellikle tasinmazlarin dogru ko-
numlarinin belirlenmesi asamasinda kullandigimiz tarihi
haritalar, kitaplar ve arastirmalarin yani sira, Agos gazete-
sinin kurulusundan beri siiren fikri takibine ve Ermenilerin
sehirdeki tarihini konu alan yayinlara da her safhada dani-
sarak yol aldik.

Istanbul’da kurulmus ve tiizel kisiligini Cumhuriyet do-
neminde siirdiirebilmis olan Ermeni vakiflar ile iletisime
gecip onlara arastirmamizi tanitmak ve arastirmaya onlarin
da katilimlarini saglayabilmek, bu ¢alismanin baslangicin-
dan itibaren temel ugraslarimizdan biri oldu. Arsivlerini bu
¢alisma igin bize agan vakiflarin tiim belgeleri, tasinmazlarla
ilgili olsun olmasin, tarayicidan gegirilip bilgisayar ortamina
aktarildi ve siniflandirildi. Hrant Dink ve Diran Bakar’in ar-
sivleri de ayni yontemle diizenlendi ve yola gikarken hedef-
ledigimiz gibi, baska arastirmalar i¢in de kullanilabilecek bir
veritabani olusturuldu.

Bu veritabanindaki belgelerin tiimii, ozellikle 1913 ve 1936
beyannamelerinde listelenen ve sonrasinda edinilen miilk-
lerle ilgili, vasiyetten kira kontratina, vergi makbuzlarindan
tapu senetlerine kadar, ulagilan tiim belgeler proje ekibi
tarafindan incelendi. Literatiir arastirmalarindan da gelen
bilgilerle her vakfin tasinmazlarinin listesi olusturuldu ve
bunlar giincel kadastro haritasinda tespit edilmeye galisildi.
S6z konusu tasinmazlarin halen hangi amagla kullanildikla-
r1, malikleri, tapu gegmisleri, ait olduklari vakiflarin miilkiye-
tinden hangi tarihlerde ve ne tiir yargi siiregleri ile ¢iktiklari
belirlendi. Eszamanli olarak, proje ekibinin ve goniilliilerin
katkilanyla, bulunan tasinmazlarin fotograflar gekilerek
bir gorsel arsiv olusturuldu. Bu arsiv, tasinmazlarin giincel
kullanim bigimlerini ve zaman igindeki degisimi goriiniir kil-
di. Tiim bu veriler kullanilarak, gorsel olarak da sorgulana-
bilir bir cografi bilgi sistemi olusturuldu ve burada sunulan
mekansal analizler yapildi.

Herhangi bir zamanda, herhangi bir sekilde miilkiyet so-
runuyla karsilasmis olan tiim taginmazlarin bu galismada
yer almasi icin caba gosterdik. Ancak Ermeni vakiflarina ait
tasinmazlarin hepsine ulasmis oldugumuzu diisiinmiyoruz.
Mazbutaya alinan vakiflar ve miilkleri ile ilgili hemen hig
bilgi edinilemedi. Hala faaliyette olan vakiflarin bazilarinin
1913 Eshas-1 Hiikmiye Cetveli yoktur ya da Vakiflar Genel
Midiirliigii’nden cesitli tarihlerde alinan gevirileri arasinda
farkliliklar bulunmaktadir. 1913 ve 1936 beyannamelerinde
kayitli olmayan miilklerle ilgili en onemli bilgi kaynagi olan
vakif arsivlerinin bir kismi da kayip ya da eksiktir. Dolayi-
siyla, bu ¢alisma Ermeni vakiflarinin miilkleri ile ilgili olarak
simdiye kadar yapilmis en kapsamli arastirma olmakla bir-
likte, miilklerin hepsinin burada listelendigi iddiasinda de-
gildir. Tiim tasinmazlarin tespit edilebilmesi igin resmi tapu
kayitlarinin kamuoyuyla paylasilmasi gerekmektedir. Ancak
tam da bu amacla baslatilan ve en biiyiik e-devlet projele-
rinden biri olarak lanse edilen TAKBIS (Tapu ve Kadastro
Bilgi Sistemi) projesinin giinimiizde vardig nokta, bu bilgi-
lere ulasmak igin belirsiz bir siire daha beklemek gerektigine
isaret etmektedir. Tapu Kadastro Genel Miidiirliigii, arala-
rinda Milli Giivenlik Kurulu’nun da bulundugu gesitli kuru-
luslara, Osmanli tapu kayitlarinin Tiirkgelestirilerek ‘devlet
arsivleri’ne devredilmesiyle birlikte aleniyet kazanmasina
yol agacak olan bu projeyle ilgili goriis sormasi lizerine, MGK
Seferberlik ve Savas Hazirliklari Planlama Daire Bagkani
Tuggeneral Tayyar Elmas’in, 26 Agustos 2005’te ‘gizli’ iba-
reli bir yaziyla verdigi yanitta su ifadeler yer almistir: “Os-
manli Devleti donemine ait s6z konusu defterlerin igerdigi
bilgilerin etnik ve siyasi (asilsiz soykirim, Osmanli Vakiflar
miilkiyet iddialari ve benzeri) istismara malzeme olabilecegi
ve lilkemizin icinde bulundugu kosullar dikkate alindiginda,
kismen ya da tamamen ¢ogaltilarak dagitilmamalarinin,
genel arsiv calismasi yapilan merkezlere devredilmeme-
lerinin, dolayisiyla bulunduklarn Tapu ve Kadastro Genel
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ON METHODOLOGY

Conducting a research project on the immovable
properties of the Armenian foundations in Istanbul that
were subjected to an usurpation of real rights involves
various, intersecting difficulties. A part of these difficulties
point to the general nature of the problems all the minority
communities in Turkey suffer; and a further part specifically
point to the Armenians’ formidable journey of existence on
these lands. So much so that, in terms of the integrity of the
picture the information contained in this chapter presents,
the sources we have consulted and the experiences we have
been through during this process of research carry as much
importance as the information.

Our society’s need for democratization, for a more
transparent state, and for basic rights and freedoms to be
secured in order to be enjoyed equally by all was felt at every
moment of this research process. Throughout the research
process, data received from public institutions proved
limited and overly general; and the great majority of the data
provided was obtained from the minutes of court cases on
immovable properties, and some from state archives that are
open to the public. Therefore, our main sources of reference
were the documents Hrant Dink assembled throughout his
journalistic career on the subject, his notes and articles; the
personal archive of lawyer Dikran Bakar, who carried out a
lifelong legal struggle with the problems many foundations
suffered and the archives of Armenian foundations. The work
of the Communal Real Estate Commission, formed within the
body of the Armenian Patriarchate in the process that began
after 2001 regarding the return of previously expropriated
minority properties also made a significant contribution to
our research. In addition to the historical maps, books and
academic papers on the history of Istanbul as a city which
we used particularly in the determination of the accurate
location of the immovable properties; we also consulted, at
every stage, the archive of follow-up work carried out by the
newspaper Agos since its foundation, and publications that
focused on the history of Armenians in the city.

To contact Armenian foundations that were founded in
Istanbul and managed to perpetuate their legal status (legal
personality)inthe period of the Republic, and tointroduce our
research project to them in order to ensure their participation
has been one of our main targets since the beginning of
this project. All the documents of foundations who opened

their archives to us for the purpose of this project have been
scanned, digitalized and classified whether they were about
immovable properties or not. The archives of Hrant Dink and
Diran Bakar were organized according to the same method
and as we had set out to do in the beginning, a database that
could be used in other research projects was formed.

Allthe documents in this database; and especially all the
documents —including will testaments, lease contracts, tax
receipts and title deeds- on properties listed in the 1913 and
1936 Declarations or acquired later, that were accessed were
examined by the project team. Supported by information
acquired from literature research, a list of each foundation’s
immovable properties was made. The next step was to
determine their locations on a current cadastral map. The
current use, owners and deed history of these immovable
properties, and the manner in which they left the ownership
of the foundations they belonged to, and the related judicial
process was determined. A simultaneous process carried
out by the project team and volunteers aimed at forming
a visual archive by taking photographs of the immovable
properties that were tracked down. This archive rendered
visible the current use and the change over time of these
immovable properties. All this data was used to form a
visually searchable geographical information system; and
the spatial analyses presented here were carried out.

We have made an effort to include all immovable
properties that have at any time in some way been involved
in a dispute of ownership. However, we do not believe that
we have accessed all the immovable properties owned by
Armenian foundations. Almost no data could be found on
foundations and their immovable properties that were
declared defunct [mazbut] in by the Directorate General
of Foundations. Some foundations that are still active do
not possess a 1913 List of Legal Personalities; or there are
differences between the translations obtained from the
Directorate General of Foundations at different dates. And
a part of the foundation archives, which form the most
important source of information regarding properties that
are not registered in the 1913 and 1936 declarations, are
either lost or deficient. Therefore, despite this being the
most comprehensive research carried out so far on the
properties of the Armenian foundations, it does not claim to
be an exhaustive list of all properties. For the determination
of all immovable properties, official deed registers must be
opened to public access.

However, the current stage of the TAKBIS (Land
Registry and Cadastre Information System) project —
initiated precisely for this reason and launched as one of the
biggest e-state projects— indicates that it will be necessary
to wait an indefinite period to access this information. The
Directorate General of Land Registry and Cadastre asked for
an (official) opinion from various official entities including
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ERMENI VAKIFLARININ ARSIVLERINDE, TARIHLERI VE MULKLERI HAKKINDA ONEMLI BILGILER IGEREN BELGELER BULUNSA DA, BIRGOGU TASNIF EDILMEMIS, HATTA GURUMEYE BIRAKILMIS
DURUMDADIR. (2011)

ARMENIAN FOUNDATIONS' ARCHIVES HOLD MANY DOCUMENTS WITH IMPORTAN
ALMOST LEFT TO DECAY. (2011)

Miidiirliigii’nde muhafaza edilmelerinin ve kullanilmasinin
lilke menfaatleri agisindan sinirli tutulmasinin uygun ola-
cagi degerlendirilmektedir.”” Kamuya acik bir sekilde plan-
lanan bu proje, sonugta, tapu ve kadastro miidiirliiklerinin
ic islerini daha hizli ve kolay yiiriitmesini saglamak gibi bir
islevle sinirli kalmigtir.

Bu envanterin olusturulmasinda kullanilan temel birim
kadastro parselleridir. Zaman iginde gesitli nedenlerle ortadan
kalkan, giincel kadastro haritalarinda yer almayan ya da
bagka parsellere doniismiis olan kimi yerler icin sembolik
(daire seklinde) bir gosterim bigimi kullandik. Varligindan
emin oldugumuz kimi tasinmazlarin konumlarnni —tahmini
olarak dahi— gostermek ve akibetlerini belirlemek miimkiin
olmadi; bunlan listelemekle yetinmek zorunda kaldik. Bazi
tasinmazlarin ise, konumlan belirlenebilse bile hikayelerinde
eksik noktalar kaldi. Bu gibi durumlarda, analizlerde, ilgili
istatistigin gerektirdigi bilgilerine ulasilabilen tasinmazlar
baz alindi ve eksik kalan kisim ayrica belirtildi. Haritalarda,
parsellerin Ustiinde ve listede goriilen tasinmaz kodlariyla,
el konan miilklerin takip edilebilmesi amaglandi. Vakiflarin
yasadigl kaybin boyutlarinin gorsel olarak da net bir sekilde

T INFORMATION ON THEIR HISTORY AND PROPERTIES; YET MOST OF THEM REMAIN U

SLASSIFIED, AND ARE

anlagilabilmesi igin, herhangi bir miilkiyet sorunu yasamayan,
tapuluyadavakiftarafindansatilarakeldegistirentasinmazlarin
konumlan da el konan miilklerle birlikte haritalarda gosterildi.
Ancak bunlar, ekte verilen listeye dahil edilmedi.

Haritalarda standart bir gosterim dili olusturuldu. Aras-
tirma temel olarak miilkiyetle ilgili oldugu igin tapu kayitla-
rinin esas alindigi bir siniflandirma kullanild.

MULKIYET SORUNU YASAMAYAN TASINMAZLAR
MULKIYETi VAKIFTA OLAN TASINMAZLAR:

Cumhuriyet dénemi boyunca, kimilerinin tescil siireci bir
hayli uzun olsa da, vakif adina tapu tescili yapilabilen ve her
zaman vakfin tasarrufunda olmus olan tasinmazlar.

VAKIF TARAFINDAN SATILAN TASINMAZLAR:

Satilarak vakfin miilkiyetinden ¢ikan tasinmazlar. Bunlar
arasinda, satildiktan sonra kamulastirilanlarin yani sira, Er-
meni vakiflarn disindaki vakiflarin ya da kamu kurumlarinin
miilkiyetine ge¢mis olanlar da vardir. Ancak biiyiik cogunlu-
gu sahis miilkiyetindedir.
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HARITALARDA HAYRATLAR IGIN KULLANILAN SEMBOLLER

SYMBOLS USED IN MAPS FOR HAYRATS [CHARITABLE PROPERTIES]

the National Security Council on this project that once
translated and transferred to ‘state archives’ would make
public Ottoman land registries. In his ‘secret’ response dated
26 August 2005, Brigadier General Tayyar Elmas, the Head
of the National Security Council Department of Mobilisation
and War Preparation Planning, stated the following: “It is
our consideration that the information contained within the
aforementioned books from the period of the Ottoman State
may be used in ethnic and political exploitation (such as
unfounded claims of genocide, claims of property regarding
Ottoman Foundations etc.). In view of the conditions our
nation finds it in, it has been deemed appropriate that they
should not be reproduced and distributed in part or in full,
that they should not be transferred to centres where general
archive work is carried out, and that therefore they should
be preserved at the Directorate General of Land Registry
and Cadastre where they presently are and that their use is
restricted for the benefit of the nation.”" Initially planned
as open to the public, the project ended up serving the
limited function of accelerating and facilitating the internal
operations of land registry and cadastre directorates.

The main unit used in forming this inventory is cadastre
parcels. For some locations that have disappeared for
various reasons and do not feature on current cadastre
maps, or that have in various ways transformed into new
parcels we have used a symbolic (circular) notation. It has
proven impossible to denote (and even to estimate) and
determine the fate of some immovable properties whose
existence we were certain of; we had to settle for only
including them on lists. And with some other immovable
properties, although their location was determined, some
gaps remained in their stories. In such cases, the analyses
were based on im-movable properties that featured the
data necessary for the related statistic; and the missing
part was stated separately. On the maps, the codes used on
the parcels and the lists for the immovables help the reader
to track confiscated properties. To make visually clear the

extent of the loss suffered by the foundations, the location
of the immovable properties that did not face any ownership
problem and have land deeds, or have changed hands by
being sold by the foundation have also been shown on the
maps alongside the confiscated properties. However, these
were not included on the list provided in the appendix.

A standard display language was developed for the
maps. Since the research project is mainly about ownership,
a classification based on land registries was used.

IMMOVABLE ASSETS WITHOUT OWNERSHIP PROBLEM
IMMOVABLE ASSETS OWNED BY THE FOUNDATION:

Immovable assets for which —despite extended periods
of registry processes for some- the title deed registration
in the name of the foundation was successfully completed
and have always remained the possession of the foundation
throughout the Republican period.

IMMOVABLE ASSETS SOLD BY THE FOUNDATION:

Immovable assets that have been sold by and thus have
left the ownership of the foundation. These include assets
that were nationalized after the sale transaction; and also
assets that passed into the ownership of foundations other
than Armenian foundations, or of public bodies. However,
the great majority of these assets are now under personal
ownership.

IMMOVABLE ASSETS SEIZED BY THE STATE

IMMOVABLE ASSETS SEIZED BY THE STATE THAT HAVE BEEN
RETURNED TO THE FOUNDATION:

Immovable assets for which the title deed registration
in the name of the foundation has been carried out with
applications made within the scope of Temporary Article 7 of
the Law of Directorates no. 5737 that came into effect in 2008
or Laws no. 4771, 4772 and 4772 that came into effect in 2003,
or the decree law that came into effect in August 27, 201, and
immovable assets that foundations have retrieved through
judicial process.

IMMOVABLE ASSETS SEIZED BY THE STATE THAT HAVE BEEN
CONVEYED TO THIRD PARTIES:

Immovable assets that passed into the ownership of the
Treasury or the Directorate General of Foundations, and
were then sold on to third parties, or assets for which their
status as nam-1 miistear [registered on the name of someone
other than the trustee] or nam-1 mevhum [registered in the
name of revered religious figures] was preserved during title
deed registration. Many of these have, through lawsuits filed
by the Treasury or the Directorate General of Foundations,
been returned to their former owners (the heirs of the donor
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EL KONAN TASINMAZLAR

MULKIYETi VAKFINA GERI DONEN TASINMAZLAR:

2003 yilinda yiriirliige giren 4771, 4772 ve 4773 sayill yasa-
lar ya da 2008 yilinda yiiriirliige giren 5737 sayili Vakiflar
Kanunu’nun gecici 7. maddesi ya da 27 Agustos 2011°de yii-
riirliige giren kanun hiikmiinde kararname kapsamindaki
basvurular ile tapuda vakif adina tescil edilebilen tasinmaz-
lar ve vakiflarin yargi yoluyla geri aldiklari tasinmazlar.

MULKIYETi SAHISLARA GEGMIS OLAN TASINMAZLAR:

Hazine ya da VGM’nin miilkiyetine gegerek iiglincii sahislara
satilmis ya da kadastro esnasinda nam-1 miistear veya nam-i
mevhum olan tapu kayitlari korunmus tagsinmazlar. Bunlarin
¢ogu, Hazine ya da VGM’nin agtigl davalarla eski malikine
(bagislayan ya da vasiyet edenin mirasgilarina) iade edilmis
ve genellikle hemen digiincii kisilere satilmis tasinmazlardir.
Aralarinda, az da olsa, hisseli parsellerde ortakligin gideril-
mesiigin dava yoluyla satilan ancak tapu tescili yapilamadigi
icin vakfa herhangi bir getirisi olmayan veya kamulastirildig
halde sahislara gegmis olan tasinmazlar da bulunmaktadir.

MULKIYETi BELEDIYEYE GECMiS OLAN TASINMAZLAR:

Bu kategori esas olarak 1930°da ¢ikan Belediye Kanunu gerge-
vesindeki Mezarliklar Nizamnamesi kapsaminda belediyelere
gecen mezarliklardan ve 1926’da ¢ikan Su Kanunu kapsamin-
da kamulastirilarak belediyelerin miilkiyetine gecen gesmeler
ve su haznelerinden olusmaktadir. Bunlarin disinda, kadastro
¢alismalari esnasinda ya da sonrasinda belediyeler tarafin-
dan el konan, ya da Hazine tarafindan el konsa da daha sonra
belediyelere gegen tasinmazlar da bulunmaktadir.

MULKIYETI HAZINE'YE GECMIS OLAN TASINMAZLAR:

Hazine ya da VGM tarafindan agilan davalarla eski malikine
iade edilen ve eski malikin kayip olmasi ya da ardinda miras-
¢I birakmadan vefat etmesi sonucunda tapuda Hazine {izeri-
ne kaydedilen tasinmazlar ile kadastro esnasinda dogrudan
Hazine’ye kaydedilen taginmazlar.

MULKIYETi KAMUYA GECMIS OLAN TASINMAZLAR:

Su anda egitim, saglik, yonetim merkezi gibi kentsel donati
alanlan olarak kullanilan, milkiyeti ¢esitli kamu kurumlarin-
daolan tasinmazlarile yol gibi uygulamalar igin kamulastiri-
lan parseller. Diisiik bir oran olarak, kamu kullanimi disinda,
ticaret amacli ya da konut olarak kullanilan tasinmazlara da
rastlanmaktadir.

MULKIYETi VAKIFLAR GENEL MUDURLUGU'NE GECMiS OLAN
TASINMAZLAR:

Hazine ya da VGM tarafindan acilan davalarla eski
malikine iade edilen ve eski malikin kayip ya da ardinda
mirasci birakmadan vefat etmis olmasi sonucunda, tapuda

icareteynli ya da mukataali oldugu icin VGM’nin idaresinde
olan ilk vakfinin lizerine kaydedilen tasinmazlar. Ayrica,
mazbutaya alinan vakiflarin tim akar ve hayratlarn da
VGM’nin miilkiyetindedir.

TAPUDA ‘MALIK' HANESI ACIK OLAN TASINMAZLAR:

Devletin azinliklarlailgili politikasinin bir sonucu olarak, ka-
dastro ¢alismalari esnasinda, kadastro komisyonlar “azin-
liklara ait tasinmazlarla ilgili Disisleri Bakanligi’nca incele-
me yapilmakta oldugundan inceleme sonuglanana kadar
s6z konusu taginmazin malik hanesinin agik birakilmasi ge-
rektigini” belirterek azinlik vakiflarinin tiim taginmazlarinin
tapu kayitlarindaki ‘malik’ hanesini agik birakmistir. Daha
sonra kadastro mahkemelerine ya da idari mahkemelere
yapilan basvurular ile vakfin tasarrufunda olan bazi tasin-
mazlarin tapu tescili yapilabildi (bkz. Miilkiyeti Vakifta Olan
Tasinmazlar). Giiniimiizde ¢ok az kalmis olsa da, hala, tapu
kayitlarinda maliki agik durumda olan taginmazlar vardir.

MEVCUT OLMAYAN PARSELLER:

Zaman iginde kent topraklarinin gegirdigi degisim sonucu
bazi parseller gesitli sekillerde ortadan kalkmistir. Bunlarin
biiyiik cogunlugunu, yol insa calismalari igin yapilan kamu-
lastirmalar olusturmaktadir. Kamulastirmalarin ¢ogu, tapu
tescili yapilamamis parseller nedeniyle, ilgili vakfa bedeli
odenmeden yapilmistir. Bazi parseller ise el koyma sonrasi
béliinerek ya da baska parsellerle birleserek yeni bigimler
almistir. Bunlarin bir kismi da daha sonra sahislarin miilki-
yetine ge¢mistir. Bu kategoride, giincel kadastro haritasin-
da yer almayan parseller bulunmaktadir.

AKIBETI BILINMEYENLER:

Konumlari belirlenemedigi igin haritalarda gosterilemeyen,
ancak eski adres bilgileri ile tabloda yer verilen miilkler.
Bazi durumlarda, tahmini konumu haritalarda gosterilen
ancak maliki bilinmeyen tasinmazlar da, vakiflar ve ilgeler
icin hazirlanan grafiklerde bu kategoride ele alindi.
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or the testator) and were often immediately sold on to third
parties. There are, albeit a few, among them that have been
sold through lawsuits in order to dissolve partnerships in
shared lots but brought no revenue to the foundation since
the title deed registration could not be carried out; or some
that have passed on to private owners although they were
expropriated.

IMMOVABLE ASSETS SEIZED BY THE STATE THAT HAVE BEEN
CONVEYED TO MUNICIPALITIES:

This category mainly consists of cemeteries that passed
into the ownership of municipalities within the scope
of the Cemeteries Statute within the framework of the
Municipality Law of 1930 and the fountains and reservoirs
that were expropriated and also passed into the ownership
of municipalities within the scope of the Water Law of 1926.
In addition to these, there are immovable assets that were
seized by municipalities either during or after cadastral
surveys, or assets that were initially seized by the Treasury
and were then passed onto municipalities.

IMMOVABLE ASSETS SEIZED BY THE STATE THAT HAVE BEEN
CONVEYED TO THE TREASURY:

Immovable assets that were returned to their former
owners through lawsuits field either by the Treasury or the
Directorate General of Foundations, and assets that were
registered at the deed office under the Treasury as a result
of the failure to trace the former owner, or the death of the
owner with no inheritor; and also the immovable assets that
were directly registered under the Treasury during cadastral
surveys.

IMMOVABLE ASSETS SEIZED BY THE STATE THAT HAVE BEEN
DESIGNATED AS PUBLIC PROPERTY:

Immovable assets that are currently being used as public
buildings such as education, health or administrative centres,
the ownership of which belongs to various public institutions;
and the lots that have been expropriated for road building or
expansion. A lower percentage of assets in this category are
not in public use and are being used for commercial reasons
or as residences.

IMMOVABLE ASSETS SEIZED BY THE STATE THAT HAVE
BEEN CONVEYED TO THE DIRECTORATE GENERAL OF
FOUNDATIONS:

Immovable assets that have been returned to their
former owners through lawsuits filed by the Treasury or
the Directorate General of Foundations which were then
registered in the name of its first foundation thatis under the
administration of the Directorate General of Foundations
because the asset is icareteynli or mukataali at the title
deed registry since the former owner cannot be traced or

has died without inheritors. In addition to this, all the akars
[real estate properties generating income] and hayrats
of foundations [charitable properties such as schools,
churches, cemeteries] that have been declared defunct
[mazbut]are in the ownership of the Directorate General of
Foundations.

IMMOVABLE ASSETS SEIZED BY THE STATE THAT DISPLAY
UNASSIGNED OWNERSHIP:

As a consequence of the policy of the state regarding
minorities, during cadastre work, stating that “an
investigation was being carried out by the Ministry of Foreign
Affairs on immovable assets belonging to minorities, and
that the ‘ownership’ section on the land deed registration
of the relevant immovable asset was to be left vacant until
the investigation was concluded”, Cadastral Commissions
left the ‘ownership’ section on land deed registrations of
all immovable assets belonging to minority foundations
vacant. Later, the land deed registration of some
immovable assets under the ownership of foundations were
successfully completed through appeals to cadastre courts
or administrative tribunals (see Immovable Assets Owned
By The Foundation). Although very few remain, there are
still some immovable assets for which the ‘ownership’
section in land deed registries remains vacant.

IMMOVABLE ASSETS SEIZED BY THE STATE IN
NON-EXISTENT PARCELS:

As a result of the changes to the landmass of the city in
time some parcels disappeared in various ways. The great
majority of these were the consequence of expropriations
made for building roads. Many expropriations were carried
out without any payment being made to the relevant
foundation because of parcels for which no land deed
registration could be made. Some parcels were divided or
added to other parcels following confiscation, and took
on new forms. Some of these, too, entered third party
ownership. This category includes parcels that do not
feature on the current cadastre map.

IMMOVABLE ASSETS SEIZED BY THE STATE OF
INDETERMINATE STATUS:

Assets that cannot be displayed on the maps because
their locations has not been determined. These assets are
included in the charts with their old address data. In some
cases, assets that have been displayed in their estimated
locations on the maps but for which the ownership status
remained unknown were included in this category in graphs
prepared for foundations and districts.
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ISTANBUL'DAKIi ERMENI KURUMLARINA
VE MULKLERINE GENEL BAKIS

Burada oncelikle Istanbul’'un mekansal ve demogra-
fik degisimi ekseninde Ermenilerin durumu tarihsel olarak
incelenecek; sehirdeki Ermeni kurumlar, kiliseler, okullar,
hastaneler ve mezarliklar ele alinacaktir. Daha sonra, aras-
tirma kapsaminda ulasilan vakif miilklerinin mevcut du-
rumlarindan yola gikilarak yapilan analizler sunulacaktir.

SEHRIN MEKANSAL VE DEMOGRAFiK DEGISiMi
EKSENINDE ERMENILER

Ermeni vakiflarinin miilklerinin sehir icindeki konumla-
nist, Ermeni niifusunun yogunlastigi yerleri de gosterir. Va-
kiflar, tarihsel olarak, toplumun din, egitim, saglik gibi ihti-
yaglarini karsilamak lizere kuruldugundan, bu hizmetlerden
yararlanacak olanlarin yasadigi mekanlarda yer alir. Ermeni
kurumlar da hayri merkezlerinin bulundugu mahallerde ve
sehrin Ermenilerin yasadigi baska mahallerinde, kurumlari-
na gelir getirmek lizere miilk edinmislerdir.

Harita 1’de sehrin Birinci Diinya Savasi oncesindeki
yerlesim bolgeleri ve giinlimiizde yayildigi alan, Ermeni
kurumlarinin miilkleriyle beraber gosterildi. Tarihi yerlesim
alanlarinin hepsinde vakif miilkii bulunmaktadir. Eski
sehrin disinda kalan tek miilk, bugiinkii Cekmekdy ilgesinin
sinirlartiginde yer alan, eskiden sadece Ermenilerin yasadigi
ve Ermenikoy olarak adlandirilan bir orman koyiiniin
bulundugu yerdeki, giiniimiizde el konmus durumda olan
arazilerdir. Bu kdyde artik hi¢ Ermeni kalmadi. 100 yillik
bir zaman dilimi iginde yerlesim alanlarinin ¢ok biiyiidiigi,
ancak Ermenivakif miilklerinin buyeniyerlesim bélgelerinde
hi¢ yer almadig goriilmektedir. Bunun nedeni, cemaat
vakiflarinin yeni mal edinmelerinin Cumhuriyet donemi

YIL ERMENINUFUSU TOPLAM NUFUS

YEAR ARMENIAN POPULATION TOTAL POPULATION
1881/1882-1893 152,399 954,267

1914 82,880 909,978

1927 53,129 194,444

1935 48,909 883,599

1945 49,852 1,078,399

1965 61,215 2,293,823

2010 50,000 13,255,685

TABLO 1. ISTANBUL'DAKI ERMENI NUFUSUNUN SEHRIN TOPLAM NUFUSUYLA KARSILASTIRILMASI

TABLE 1. THE COMPARISON OF THE ARMENIAN POPULATION IN ISTANBUL WITH THE TOTAL
"OPULATION OF THE CITY

boyunca engellenmis olmasidir. Sehrin Ermeni niifusunun
¢ok azalmis olmasi ve vakiflarin temel miilk edinme
kaynaginintoplumunbagislariolmasidadnemlibiretkendir.
Bagislanan miilk orani, bu miilklere devlet tarafindan el
kondugu bilindiginden, giderek azalmistir. Ayrica sehirde
kalan Ermeni niifus genellikle eski merkezlerde, bir arada
yasamayi tercih etmektedir. Dolayisiyla, yapilan az mik-
tarda bagis da yine bu bolgelerdedir.

19. yiizyildan bugiine, Istanbul’daki Ermeni niifusunun
sehrin toplam niifusu ile karsilastirilmasi agisindan esas
zorluk, resmi kayitlarin yetersizligidir. Cesitli kaynaklarda
hem Ermeni niifusu igin, hem de sehrin 19. yiizyil sonunda-
ki niifusu igin farkli sayilar verilmektedir. Burada kullanilan
veriler Tablo 1’de agiklandi.? Ermeniler 19. yiizyilin sonunda
Istanbul’un niifusunun yaklasik altida birini olustururken, 21.
yiizyil basinda bu oran binde iice diismiistiir. Osmanli done-
minde Istanbul’da Rum niifusu Ermeni niifusundan yiiksekti;
sehirde ¢ok sayida Yahudi de yasiyordu. Bir baska deyisle he-
terojen bir demografik yapi s6z konusuydu. Bugiin ise, sehir,
bu halklarin ‘azinlik’ oldugu, dini agidan biiyiik 6lgiide homo-
jen bir demografik yapi sergilemektedir.

Sehrin mekansal ve demografik degisimi, Ermeni kurum-
larinin sahip olduklar ve kaybettikleri miilklerin konumlariyla
birlikte degerlendirildiginde, yasanan biiyiimeden ve cografi
yayilmadan bu kurumlarin hig pay almadigi goriilmektedir.

KILISELER, OKULLAR, HASTANELER VE MEZARLIKLAR

KILISELER

Istanbul’da, 48’i hala kilise olarak faaliyetini siirdiiren,
sekizi ise yok olmus ya da baska amaglarla kullanilan, top-
lam 56 Ermeni kilisesi bulunmaktadir (bkz. Harita 2, s. 187).
Bu arastirma kapsaminda, sehrin Osmanli hakimiyetine geg-
mesiyle beraber Ermenilere tahsis edilmis ya da Ermeniler
tarafindan insa edilmis ancak daha sonra camiye doniistii-
riilmis kiliselerin tamami degil, 18. ve 19. yiizyillarda faaliye-
te gegen kiliseler ve agilisi daha dnceki doneme denk diisse
de halen kilise olan binalar yer aliyor.

56 kilisenin 10 tanesinin parsellerinde miilkiyet sorunu
halen devam etmektedir. Miilkiyeti vakfina ait olmayan lig
tanesi hala kilise olarak faaliyettedir: Balikli Surp Sarkis Er-
meni Kilisesi, mezarlik alanina dahil oldugu i¢in miilkiyeti
Biiyiiksehir Belediyesi’ndedir; Biiyiikdere Surp Bogos ve Ta-
rabya Surp Andon Ermeni Katolik kiliselerinin ise tapularin-
daki ‘malik’ haneleri halen agik durumdadir.

Baska amaglarla kullanilan, harap ya da tamamen yok
olmus durumda olan kiliseler ise sunlardir:

Karagiimriik Surp Ohan Vosgeperan Kilisesi 6 Temmuz
1900 tarihinde, okulu ile birlikte yanmistir. Arsasina insa
edilen bina, su anda Fatih Eram Ilkogretim Okulu olarak
kullanilmaktadir.
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GENERAL OVERVIEW OF THE ARMENIAN .
INSTITUTIONS IN ISTANBUL . /

milyon / million

AND THEIR PROPERTIES

In this section, first, the conditions of the Armenian
community will be examined historically in view of spatial
and demographic change in Istanbul and a closer look will
be applied to the Armenian institutions in the city such
as churches, schools, hospitals and cemeteries. Then the
analyses made in the light of the current conditions of
foundation properties that have been accessed within the
scope of the research project will be presented.

ARMENIANS IN VIEW OF SPATIAL AND
DEMOGRAPHIC CHANGE IN THE CITY

The location of Armenian foundation properties within
the city also indicate the places where the Armenian popu-
lation is concentrated. Since foundations were historically
established in order to cater for the religious, educational
and health requirements of the community, they are often
established in the areas where those who will benefit from
their services live. Thus, Armenian institutions acquired
properties in the areas where their charitable centers were
located and in other parts of the city where Armenians lived
in order to generate revenue for their institutions.

Map 1shows the settlement areas in the city before the
First World War, and the area that it has spread to today,
along with the locations of the properties of Armenian ins-
titutions. There are foundation properties in all the histori-
cal settlement areas. The only property outside the old city
is the land on which a former forest village known as Erme-
nikdy where only Armenians used to live was located. This
piece of land is today within the borders of the Cekmekoy
Borough and has been seized. There are no Armenians left
in this village today. In a 100-year time span, settlement
areas have grown immensely, however, there are no Arme-
nian foundation properties in these new settlement areas.
The reason for this is an official policy that prevented com-
munity foundations from acquiring new properties in the
period of the Republic. Another important factor is the gre-
atly declined Armenian population of the city, and the fact
that the donations of the community are the foundations’
primary source for acquiring properties. Since it is known
that the state will seize donated properties, the ratio of
donated properties has dropped constantly. There is also
the fact that the remaining Armenian population generally
prefers to live together in the old centres. Therefore, the
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GRAFIK 1. ISTANBUL'DAKI ERMENI NUFUSUNUN SEHRIN TOPLAM NUFUSUYLA
KARSILASTIRILMASI

GRAPH 1. THE COMPARISON OF THE ARMENIAN POPULATION IN ISTANBUL WITH THE TOTAL
POPULATION OF THE CITY

small amount of donations that are made, again stem from
these areas.

The real difficulty in comparing the Armenian
population of Istanbul with the total population of the city
from the 19" century to the present day, is the insufficiency
of official records. Different figures are given in various
sources both for the Armenian population and the total
population of the city at the end of the 19t century. The
data used here is displayed in Table 1.2 The Armenians
formed around one sixth of the total population of Istanbul
at the end of the 19" century, in the early 21° century this
ratio has dropped to 3 per mil (3%.). During the time of the
Ottoman Empire, the Greek population of Istanbul was
more than the Armenian population; and there was also
a significant Jewish population. In other words, there was
a heterogeneous demographic structure. Today, however,
the city displays a highly homogeneous demographic
structure in terms of religion and the abovementioned
communities are regarded as ‘minorities’.

When the spatial and demographic change of the
city is taken into consideration with the locations of the
properties Armenian institutions own and have lost, it is
seen that these institutions have received no share form
this growth and geographical expansion.

CHURCHES, SCHOOLS, HOSPITALS AND CEMETERIES
CHURCHES

In Istanbul, there are 56 Armenian churches in total,
48 of these continue to function as a church, whereas the
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remaining eight have either perished or are used for other
purposes (see Map 2 on page 187). This project does not cover
all the churches that were allocated to Armenians after the
city entered Ottoman rule, or churches that were constructed
by Armenians but were later transformed into mosques; but
focuses on churches that were consecrated in the 18™ and 19"
centuries, or, even if their consecration did take place at an
earlier period, continue to function as churches today.

The ownership problem continues at present for the land
lots of 10 out of 56 churches. Three churches for which the
foundation does not hold ownership rights are presently
active as churches: The Balikli Surp Sarkis Armenian Church,
becauseit is part of a cemetery land lot, its ownership rights
belong to the Metropolitan Municipality; whereas the
‘ownership’ section on the title deeds of the Biiyiikdere Surp
Bogos and Tarabya Surp Andon Armenian Catholic Churches
currently remains open.

The churches that are used for different purposes, that
are in a derelict state or have been completely demolished
are as follows:

The Karagiuimriik Surp Ohan Vosgeperan Church and its
school were destroyed in a fire on 6 July 1900. The build-
ing built on their land lot is now being used as the Fatih
Eram Primary School.

The Pangalti Surp Krikor Lusavori¢ Armenian Church was
demolished in1939.

The Haskdy Surp Isdepanos Armenian Church was de-
molished during the construction of the E-5 motorway.

The Halicioglu Protestant Church is in the ownership of
the Beyoglu Municipality and it has been transformed
into a health centre.

The Kandilli Surp Hovsep Armenian Catholic Church has
perished.

The Kasimpasa Surp Hagop Armenian Church was dest-
royed in a fire on 9 May 1919. Its foundation was declared
defunct [mazbut].

The Istinye Surp Garabed Armenian Church was demo-
lished in the Republican period.

The Alemdag Surp Nisan Armenian Church has become
the ‘Vakif Mosque’.

SCHOOLS?®

For Armenians, the educational life began in the cells,
rooms and halls adjacent to churches or monasteries. These
places, where girls and boys received a simple education,
became their schools. Attempts to improve the educational
standard were initiated in the 19'" century. Young members
of the community, returning from their studies in Europe,
and especially from Paris, brought new concepts and ideas
with them. As a result of this, an intense effort to implement
new educational methods was inaugurated.

With the implementation of the Armenian Statute in
1860, educational affairs began to be carried out by the
Education Commission. Apart from private schools, all
schools in the Ottoman Empire carried out their affairs
under the inspection and orientation of this commission.
The Education Commission published detailed reports and
lists at certain intervals on the schools within Ottoman
borders to inform the public about the number of male
and female students, male and female teachers, and also
monthly expenditure and sources of revenue. The most
comprehensive of these reports was the one published
in two booklets in 1901 and 1903. The annual reports of
the Armenian National Assembly also included a special
section on schools and churches.

In the history of the Armenians, the church and the
school form an inseparable unity. There is a school adjacent
to orin the vicinity of almost every church. A series of other
institutions and their buildings are also part of this unity.
Activities such as poor relief, music, folklore, libraries and
student associations create their own buildings or spaces.

In the 19t century, the importance attributed to
education in the Armenian community increased, and
parallelto this new awareness, schools were opened both in
Istanbul, and in cities and towns, and even villages across
Anatolia. Some of these schools provided institutional
educational services, while others were private initiatives.
In addition to separate girls’ and boys’ schools, mixed
education schools were also established. The exact figure
for schools in Istanbul that were opened and then closed is
notknown. However, inresearch carried out into foundation
properties, some schools that were not opened in affiliation
with foundations were also traced. A total of 50 schools
including these were shown on Map 3. 16 of these, each one
of them within the structure of an Armenian foundation,
continue their educational activities today. The number of
the students for the schools as of 2012-2013 school year are
givenin Table 2.

HOSPITALS

There are two active Armenian hospitals in Istanbul to-
day (see Map 3 on page 188). The history of health services in
the Apostolic Armenian community and that of the currently
active Yedikule Surp Pirgic Armenian Hospital is related in
detail in the section titled ‘A Relentless Legal Battle’. The
Elmadag Surp Agop Armenian Hospital that belongs to the
Catholic Armenian community is recounted under the hea-
ding of its foundation that is in the Sisli Borough.

CEMETERIES

Turkey has a multireligious social history, and there are
exclusive cemeteries that belong to each religious community,
and the members of each community are buried in their own
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Pangalti Surp Krikor Lusavorig ErmeniKilisesi 1939 yilinda
yikilmistir.

Haskdy Surp Isdepanos Ermeni Kilisesi, E-5 karayolu
insa edilirken yikilmistir.

Halicioglu Protestan Kilisesi su anda Beyoglu Be-
lediyesi’nin miilkiyetindedir; saglik ocagina doniistiiriil-
miustur.

Kandilli Surp Hovsep Ermeni Katolik Kilisesi yok olmustur.
Kasimpasa Surp Hagop Ermeni Kilisesi 9 Mayis 1919°da
yanarak yok olmustur ve vakfi mazbutaya alinmistir.

Istinye Surp Garabed Ermeni Kilisesi, Cumhuriyet déne-
minde yikilmigtir.

Alemdag Surp Nisan Ermeni Kilisesi, ‘Vakif Camii’ olmustur.

OKULLAR?

Ermenilerde egitim hayati kilise ya da manastirlarin
bitisigindeki hiicreler, odalar ve salonlarda baslar. Kiz ve
erkek cocuklarin basit bir egitim aldiklari bu mekanlar, on-
larin okullar olur. Egitim seviyesini yiikseltme cabalari 19.
ylizyilda baslamistir. Avrupa’da, 6zellikle Paris’te egitim
goriip geri donen gengler beraberlerinde yeni kavramlar,
diislinceler getirirler. Bunun bir sonucu olarak, yeni egitim
yontemlerinin uygulanmasina doniik, yogun bir ¢alisma
baslatilir.

1860°’ta Ermeni Nizamnamesi’nin yiiriirliiliige girmesiy-
le, egitim isleri de bu nizamname ¢ergevesinde olusturulan
Tedrisat Komisyonu tarafindan yiiritiiliir. Osmanli cog-
rafyasindaki 6zel okullar harig tiim okullar bu komisyonun
denetimi ve yonlendirmesi altinda faaliyet gosterir. Tedrisat
Komisyonu, Osmanli sinirlari iginde yer alan okullarla ilgili
olarak, belirli tarihlerde ayrintili raporlar ve listeler yayim-
layarak, kamuoyunu kiz ve erkek 6grencilerin, kadin ve er-
kek 6gretmenlerin sayilari, aylik giderler ve gelir kaynaklan
konusunda bilgilendirir. Bunlar arasinda en kapsamli olani,
1901 ve 1903’te, iki fasikiil olarak yayimlanan rapordur. Er-
meni Milli Meclisi’nin yillik raporlarinda da okullara ve kili-
selere iliskin 6zel bir boliime yer verilir.

Ermenilerin tarihinde kilise ve okul ayrilmaz bir birliktelik
olusturur. Hemen hemen her kilisenin bitisiginde ya da ya-
kininda bir okul yer alir. Bu birliktelige bir dizi baska kurum
ve yapilarn da eklenir. Fakirlere yardim, miizik, folklor, kii-
tiiphane, 6grenci dernegi gibi etkinlikler ve yapilar da kendi
mekanlarini yaratirlar.

19. yiizyilda Ermeni toplumu iginde egitime verilen 6nem
giderek artmis, buna paralel olarak hem Istanbul’da, hem
de Anadolu’daki sehirlerde ve kasabalarda, hatta koylerde
okullar agilmistir. Bu okullarin bazilari kurumsal, bazilari da
sahsi girisimler olarak egitim hizmeti verirler. Kiz ve erkek
cocuklar icin ayri ayri okullarin yani sira, karma egitim ve-
ren okullar da kurulur. Istanbul’da agilan ve daha sonra ka-
panan okullarin sayisi tam olarak bilinmemektedir. Ancak,

okul anasinifi ilkogretim lise misafir 6gr.
school preschool | prim. school | high school | guest student
Aramyan Uncuyan 50 12 - -
Bezciyan 35 110 - 17
Bomonti 10 26 - 5
Dadyan 63 334 - 3
Esayan 45 19 136 5
Ferikoy 44 195 - 13
Getronagan - - 208 -
Kalfayan 8 52 - -
Karagozyan 49 123 - 3
Levon Vartuhyan 15 71 - 4
Pang. Mihitaryan 46 161 79 4
Sahakyan 65 205 155 6
Sam. Anarad 15 50 - 6
Tarkmangats 24 121 - -
Tibrevank - - 71 1
Yesilkoy 68 197 - -
$8$|;\ALM 547 1876 649 67

TABLO 2. 2012-2013 EGITIM VE OGRETIM YILINDA ERMENI OKULLARINDA OKUYAN TOPLAM 3129
OGRENCININ OKULLARA GORE DAGILIMI

TABLE 2. THE DISTRIBUTION OF 3129 STUDENTS IN ARMENIAN SCHOOLS IN THE 2012-2013
ACADEMIC YEAR

vakif miilkleri ile ilgili arastirmalarda, vakif olarak agilmis
olmayan bazi okullar da tespit edildi. Bunlarla birlikte top-
lam 50 adet okul Harita 3’te gosterildi. Bu okullardan 16’si,
halen, her biri bir Ermeni vakfinin biinyesinde olmak iizere,
egitim ve 6gretim faaliyetini devam ettirmektedir. 2012-1013
egitim ve 6gretim yiliitibariyle bu okullardaki 6grenci sayila-
ri Tablo 2°de verilmistir.

HASTANELER

Istanbul’da halen iki Ermeni hastanesi faaliyetini siirdiir-
mektedir (bkz. Harita 3, s. 188). Apostolik Ermeni toplumun-
da saglik hizmetlerinin ve giiniimiizde faaliyette olan Yedi-
kule Surp Pirgic Ermeni Hastanesi’nin tarihi, ‘Uzun Soluklu
Bir Hukuk Miicadelesi’ baslikli boliimde ayrintili olarak ele
alindi. Katolik Ermeni toplumunun hastanesi olan Elmadag
Surp Agop Ermeni Hastanesi ise Sisli ilgesinde yer alan vak-
fiylailgili baslik altinda anlatild.

MEZARLIKLAR

Cok dinli bir toplumsal tarihi olan Tiirkiye’de her dini
cemaate ait 6zel mezarliklar bulunur ve bu cemaatlerin
kendi
olmayan cemaatlerin mezarliklar, Osmanli déneminde
padisah fermanlaryla tahsis edilmistir ya da cemaat
tarafindannam-imiistearolarak satinalinmistir.* Cumhuriyet
donemine kadar mezarliklarin her tirli tasarrufu, bakimi,
tescili yapilabilenler igin miilkiyeti, ilgili dini cemaatin

mensuplari mezarliklarina goémiiliir. Misliiman
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cemeteries. The cemeteries of non-Muslim communities were
allocated with sultan’s firmans in the Ottoman period, or they
were purchased by the community via nam-1 miistear [registered
on the name of someone other than the trustee].* Until the
Republican period, all affairs, maintenance and the ownership
forthose cemeteries that could be registered were dealt with by
the foundations of the relevant religious community. However,
the Law no. 1580 for Municipalities that was implemented
in 1930 held municipalities responsible of cemetery services
and “derelict cemeteries, cemeteries for the destitute and
public cemeteries that belong to foundations [were] passed
onto municipalities with all their rights and obligations.” The
‘Statute on Cemeteries’ issued in 1931 stated that derelict
cemeteries, cemeteries for the destitute and public cemeteries
that belong to foundations with or without title deeds would be
transferred to municipalities; and the ownership of cemeteries
with title deeds or cemeteries that belonged to persons or
families and cemeteries in the courtyards of mosques would
not be transferred to municipalities, but licenses for burial
would be issued by municipalities.

This statute was interpreted by cadastral officers in favour
of municipalities, leading to some foundation cemeteries
changing hands, and to some the ownership section of some
cemeteries being left vacant as in the case of some other
properties. This was despite the fact that the Supreme Court
of Appeals, in a case it considered in 1962, ruled that the
cemetery subject to lawsuit had been in the use of the church
since ancient times, and that therefore it was not unattended
or abandoned, and that also the expression “public cemetery
that belongs to a foundation” in the law, envisaged the transfer
of public cemeteries that belong to the Directorate General of
Foundations to municipalities.> The verdict also states that
the church cemetery is in the category that is not passed onto
municipalities butis held viatitle deed, and isamong cemeteries
for which the right to issue licenses for burial belongs to
municipalities. Prof. Dr. Ismet Sungurbey also states in his case
study on the cemetery of the Karay community, that although
the municipality possessed the right to issue licences in burial
activities and to supervise, the property rights of the Karay
Community Foundation over the cemetery land is reserved. ®

According to cited legislation and the commentary of the
Supreme Court of Appeals, it should not have been possible
to register foundation cemeteries as municipality properties.
However, a new law in this field was implemented in 19617
Accordingtothislaw, “immovable assetsthat, untilthe date that
the Expropriation Law no.6830 was implemented, were actually
consigned to purposes considered by expropriation laws, [shall
be considered] expropriated on behalf of the statutory body or
institution at the date of the consignation”. Reyna and Zonana
state that the scope of this law does not include community
cemeteries®, because the law alludes to situations in which land
lots in private ownership are actually used by municipalities —or
other public institutions— for public purposes. However, on the

basis of this new law, municipalities began to have community
cemeteries registered in their names at court.

The Expropriation Law implemented in 1983 also served to
protect this law. On the other hand, despite introducing highly
significant provisions in favour of communities, the ‘Law for
the Protection of Cemeteries’ no. 3998 implemented in 1994
failed to have any impact. The first and second articles of this
law, stated that public cemeteries belonged to municipalities
but held cemeteries of special statute that belonged to
communities exempt. Although the legislation valid until
then was concurrent to this position, this law states in a
much clearer manner that community cemeteries belong to
community foundations. The return of the ownership rights of
cemeteries that had previously been seized by municipalities
also became possible with this law. However, despite verdicts
given by local courts in favour of foundations, decisions of
reversal issued by the Supreme Court of Appeals perpetuated
the unlawful circumstances of the past.?

Cemeteries are in the category of immovable assets the
return of which is stipulated within the scope of decree law
no. 651 implemented on 27 August 2011 which mentions
“cemeteries and fountains registered in the 1936 Declaration
and are registered in the name of public institutions.”™ As
stated above, the 1936 declarations of some foundations
do not include cemeteries on their property lists since
they were not considered as akars [real estate properties
generating income]. Itis unclear as of yet how the Council of
Foundations will legislate on this eventuality. There is also
the further point that some cemeteries left the ownership
of the public institutions that were responsible of the
protection of cemeteries, or perished altogether.

Map 4 shows all the Armenian cemeteries that have
been located. From a total of 29 cemeteries, 19 belong to
municipalities, 2 is under private ownership, 1 belongs to a
mosque foundation and five are under foundation ownership.
The ‘ownership’ section in the title deed register of one
cemetery is vacant, and the land lot for one of the cemeteries no
longer exists. The Edirnekapi, Kinaliada and Ortakdy Armenian
cemeteries have been returned by the Assembly of Foundation
to their foundations within the scope of the decree law dated
27 August 2011. The Yesilkdy and Ambarlidere cemeteries have
been returned as a result of lawsuits filed by their foundations,
however these cemeteries have deteriorated and no longer bear
the characteristics ofacemetery. Thereare alsomany cemeteries
that have been invaded by Muslim cemeteries or shanty
construction. Historical tombstones have been neglected, and
have often been removed and used in construction.

CEMETERY AREAS THAT HAVE LOST
THEIR STATUS AS CEMETERIES

The Pangalti Surp Hagop Armenian Cemetery was divided
from the 1930s on into many parcels and thus abolished. (see
Beyoglu Ug Horan Foundation)
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vakiflarina aitti. 1930 yilinda yiiriirliige giren 1580 sayili
Belediye Kanunu ile mezarlik hizmetlerinden belediyeler
sorumlu tutulmus ve “metruk ve kimsesiz mezarliklarla
vakfa ait olan umumi mezarliklar, bilumum hukuk ve
vecaibi ile belediyelere” devredilmistir. 1931 yilinda gikan
‘Mezarliklar Hakkindaki Nizamname’ye gore, metruk ve
kimsesiz mezarliklar ile vakfa ait tapulu, tapusuz mezarliklar
belediyelere devredilecek; tapu ile tasarruf olunan ya da
sahislara ve ailelere ait mezarliklar ile cami avlularindaki
mezarliklarin miilkiyeti belediyelere devredilmeyecek, ancak
definigin ruhsat belediyeler tarafindan verilecektir.

Bu nizamname, kadastro postalari tarafindan belediyeler
lehine yorumlanarak, cemaat mezarliklarinin bazilarinin miil-
kiyetinin el degistirmesine, bazilarinin ise diger miilkler gibi
malik hanesinin agik birakilmasina neden olmustur. Halbu-
ki, Yargitay, 1962 yilinda goriistiigii bir davada, dava konusu
mezarligin kadimden beri kilisenin kullaniminda oldugunu,
dolayisiyla kimsesiz ve metruk olmadigini, ayrica kanunda ge-
cen “vakfa ait umumi mezarlik” ifadesinin Vakiflar Idaresi’ne
ait umumi mezarliklarin belediyelere intikalini ongordigiini
belirtir.> Kararin devaminda, kilise mezarliginin, belediyelere
devredilmeyen, tapu ile tasarruf olunan, ancak 6lii gomiilme-
si icin ruhsat verme yetkisi belediyeye ait olan mezarliklara
dahil oldugu vurgulanir. Prof. Dr. Ismet Sungurbey de, Karay
cemaatine ait mezarlikla ilgili dava incelemesinde, belediye-
nin defin islerinde ruhsat verme ve idari denetim yetkisi bu-
lunmakla birlikte, Karay Cemaati Vakfi’'nin mezarlik arazisi
tizerindeki miilkiyet hakkinin sakli oldugunu belirtir.®

Aktarilan mevzuata ve Yargitay yorumuna gore, cema-
atlerin mezarliklarinin belediyelere tescili miimkiin olma-
maliydi. Ancak 1961 yilinda konuyla ilgili yeni bir kanun yii-
riirliige girdi.” Buna gore, “6830 sayili Istimlak Kanunu’nun
yiiriirlige girdigi tarihe kadar, kamulastirma islerine dayan-
maksizin, kamulastirma kanunlarinin goz oniinde tuttugu
maksatlara fiilen tahsis edilmis olan gayrimenkuller, ilgili
amme hiikmi sahsi veya miiessesesi adina tahsis tarihinde
kamulastirilmis” sayilacakti. Reyna ve Zonana, cemaat me-
zarliklarinin bu kanunun kapsamina girmedigini belirtirler.®
Ciinkii kanun, 6zel miilkiyetteki arazilerin belediyeler —ya da
baska kamu kurumlar— tarafindan fiilen kamusal amaglar-
la kullanildigi durumlarn kastetmektedir. Ancak belediyeler
bu kanuna dayanarak, cemaat mezarliklarini mahkemelerde
kendi adlarina tescil ettirmeye baslarlar. 1983 yilinda yiiriir-
liige giren Kamulastirma Kanunu da bu kanunu korur. Diger
yandan, 1994 yilinda yiiriirlige giren 3998 sayili ‘Mezarlik-
larin Korunmasi Hakkinda Kanun’, cemaatler lehinde ¢ok
onemli hiikiimler getirmesine ragmen uygulamada etkili ol-
mamistir. Bu kanunun birinci ve ikinci maddelerinde, cema-
atlere ait 6zel statiisii bulunan mezarliklar hari¢ tutularak,
umumi mezarliklarin belediyeye ait oldugu belirtilir. Aslinda
o vakte kadar yiiriirliikte olan mevzuat ayni dogrultuda olsa
da, bu kanun cemaat mezarliklarinin cemaat vakiflarina ait

oldugunu ¢ok net ve agik olarak ifade eder. Daha 6nce be-
lediyelerce el konmus olan mezarliklarin miilkiyetinin iadesi
de bu kanunla miimkiin hale gelir. Ancak yerel mahkemeler
olumlu kararlar alsa da, uygulamada, Yargitay’in bozma ka-
rarlarn ile, gegcmisteki hukuksuz durum aynen devam eder.?

Mezarliklar, 27 Agustos 2011’de yiiriirliige giren 651
sayili kanun hiikmiinde kararname kapsaminda, “1936
Beyannamesi’nde kayitli olup kamu kurumlar adina tescilli
olan mezarliklari ve gesmeleri ...” ifadesiile iadesi 6ngoriilen
tasinmazlardandir.” Daha 6nce bahsedildigi iizere, bazi va-
kiflarin 1936 beyannamelerinde, mezarliklar akar olarak dii-
suinlilmedikleri igin miilk listesinde yer almamistir. Vakiflar
Meclisi’nin bu durumda nasil bir yorum yapacagi heniiz belli
degildir. Ayrica bazi mezarliklar, zamanla, mezarliklarin ko-
runmasindan sorumlu olan kamu kurumlarinin miilkiyetin-
den ¢ikmis veya yok olmuslardir.

Harita 4’te, tespit edilebilen tiim Ermeni mezarliklan
gosterildi. Toplam 29 mezarliktan 19 tanesi belediye, ikisi
sahis, biri cami dernegi, besi vakif miilkiyetindedir. Bir ta-
nesinin tapu kayitlarindaki ‘malik’ hanesi agiktir, birinin ise
parseli artik mevcut degildir. Edirnekapi, Kinaliada ve Orta-
kéy Ermeni mezarliklar, 27 Agustos 201 tarihli kanun hiik-
miinde kararname kapsaminda, Vakiflar Meclisi tarafindan
vakiflarina iade edilmistir. Yesilkdy ve Ambarlidere mezar-
liklar, vakiflarinin agtigl davalar sonucunda iade edilmistir
ancak mezarlik vasfini kaybetmistir. Ayrica, bircok mezarlik,
Miisliiman mezarliklan ya da gecekondular tarafindan is-
gale ugramistir. Tarihi mezar taglan bakimsiz kalmis, cogu
zaman da sokiiliip insaatlarda kullanilmistir.

MEZARLIK VASFINI KAYBETMIS OLAN MEZARLIK ALANLARI

Pangalti Surp Hagop Ermeni Mezarligl, 1930°’lardan itiba-
ren birgok parsele boliinerek ortadan kaldirilmistir. (bkz. Be-
yoglu U¢ Horan Vakfi)

Besiktas’ta yan yana olan Ermeni ve Miisliiman mezar-
liklari, 1939 yilinda birlestirilerek Abbasaga Parki’na doniis-
tiiriildii. Ilcedeki diger mezarlik ise boliinerek yok olmustur.

Topkapi Ermeni Mezarligi 1948°den beri Ulker fabrikasi-
dir. (bkz. Topkapi Surp Nigogayos Vakfi)

Eyiip Ermeni Mezarligrnin bulundugu yere, 1959°da Uc
Sehitler Camii insa edilmistir.

Ortakdy Ambarlidere Mezarligi vakfina iade edildikten
sonra, 1998’de lizerine liiks konut ve alisveris merkezi yapil-
mistir.

Ortakoy’deki diger mezarlik askeri alana dahil edilmisti.
Agustos 2012 itibariyle, Vakiflar Meclisi, vakfinaiade edilmesi
yoniinde karar vermistir.

Yesilkdy Ermeni Mezarligi yakin zamana dek halk pazarn
olarak kullanilmis, daha sonra vakfina iade edilmistir.

Kartal Ermeni Mezarligi’nin bir kismi Miisliiman mezarli-
g1, kalan kisimise yol ve meslek lisesi olarak kullanilmaktadir.
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Alemdagi Ermeni Mezarligi’nin yeri tespit edilemediginden
giincel durumu bilinmemektedir.

Yenikoy’deki eski mezarlik arazisinin bir kisminda gece-
kondular bulunmaktadir.

Kadimden beri mezarlik olan araziler, sehrin biiyiimesiy-
le birlikte iskan alanlar tarafindan cevrelenmistir. Ozellik-
le cok yogun bir yapilasmanin oldugu sehir merkezlerinde
kalan yegane yesil alanlar mezarliklardir. Bunlar sehirde
yasayanlar icin cok onemli bir islev goren, sehrin nefes al-
masini saglayan arazilerdir. Cemaat vakiflarina ait mezar-
liklarin birgogu, mezarliklarin korunmasi ile ilgili kanunlara
ve iilkede genel olarak 6liilere duyulan saygiya ragmen, oto-
yollara, gecekondu alanlarina ya da rant odakli yatirimlara
kurban gitmistir. Kamu kurumlarinin miilkiyetinde olan me-
zarliklarin korunmamasinin yani sira, Ambarlidere Mezar-
lig1 orneginde goriildiigii gibi, vakfina iade edilen mezarlik
arazileri liiks konut sitesine doniisebilmektedir. 27 Agustos
2011 tarihli kanun hilkmiinde kararname kapsaminda iadesi
beklenen kimi mezarliklarin da, mezarlik vasfini kaybettigi
iddiasiyla konut ve ticaret alanlari olarak kullanilmasi gibi
bir tehlike s6z konusudur. Tarihi, sosyolojik ve ekolojik ola-
rak onem tasiyan mezarliklar, sehrin bugiinii ve yarini igin
korunmasi gereken dogal ve kiiltiirel kentsel alanlardir. Bu
konuda sorumluluk, basta mezarligin sahibi olan topluma
mensup bireyler olmak iizere, tiim kentlilere aittir.

14%; 1%

MULKIYET SORUNUYLA iLGILI GENEL iSTATISTIKLER

Arastirma kapsaminda belirlenen Ermeni vakif miilkleri-
nin toplam sayisi 1328’dir. Bunlarin yaklasik olarak <46,5’ini
vakiflarin kaybettigi, konumu belirlenemeyen ya da simdi-
ki malikleri bilinmeyen miilkler olusturmaktadir. Konumu
belirlenebilenler, grafiklerde, tablolarda ve haritalarda bu-
giinkii maliklerine gore siniflandirildi. Vakfi adina tapu tes-
cili yapilabilen ya da vakfi tarafindan satilan, yani herhan-
gi bir milkiyet sorunu ile karsilasilmayan miilklerin orani
%44’tlir. Cesitli sekillerde el konan miilkler ise tiim miilkle-
rin %50°sini olusturmaktadir (bkz. Tablo 3 ve Grafik 2). Yeri
tespit edilemedigi icin akibeti ve giincel durumu bilinmeyen
miilklerin de ¢ogunun vakiflarin hukuksuz sekilde kaybettigi
miilkler oldugu diisiiniildiigiinde bu oran %456,5’e ulasir.

El konan miilkler icinde, sahislara ge¢mis olanlar %19
ile en biyiik orani olusturmaktadir. Bu kategoriye baska
vakiflara ve derneklere ge¢mis bazi tasinmazlar da dahil
edilmistir.” Sahislara gegenleri, yaklasik %13 ile, kamu ku-
rumlarina gegen miilkler izler. Artik arsa olarak mevcut ol-
mayan miilkler de, akibeti bilinmeyenlerle birlikte %12 gibi
onemli bir paya sahiptir. 2003 yilinda yiiriirliige giren 4771,
4772 ve 4773 saylili yasalar, 2008 yilinda yiiriirlige giren 5737
sayili Vakiflar Kanunu’nun gegici 7. maddesi kapsamindaki
basvurularile ya da 27 Agustos 2011 tarihli kanun hilkmiinde
kararname kapsaminda su ana kadar vakif adina tapu tescili

= MULKIYET] VAKIFTA OLAN TASINMAZLAR
IMBOVABLE ASSETS OWHNED BY THE FOUNDATION
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GRAFIK 2. ISTANBUL'DA BULUNAN ERMENI VAKIFLARININ TASINMAZLARININ GUNCEL MULKIYET DAGILIMI (ADET: %)
*MULKIYET! SAHSA GEGMIS OLAN TASINMAZLARDAN BIRI IGIN, AiHM, BEDELININ ILGILI VAKFA ODENMES! YONUNDE KARAR ALMISTIR, BIR DISERININ BEDELININ ODENMESI ISE,
27 ABUSTOS 2011 TARIHLI KANUN HUKMUNDE KARARNAME KAPSAMINDA VAKIFLAR MECLISI TARAFINDAN KARARA BAGLANMISTIR
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The adjacent Armenian and Muslim cemeteries in Besiktas
were incorporated and transformed into Abbasaga Park in1939.
The other cemetery was divided into pieces and demolished.

The Topkapi Armenian Cemetery is the Ulker factory
since 1948. (see Topkapi Surp Nigogayos Foundation)

The Ug Sehitler [Three Martyrs] Mosque was built in 1959
on the site of the Eylip Armenian Cemetery.

After it was returned to its foundation, a luxury residence
and shopping centre was built in 1998 on the site of the Orta-
koy Ambarlidere Cemetery.

The other cemetery in Ortakdy had been included in the
military zone. In August 2012 the Council of Foundations
ruled for its return to its foundation.

Until recently, the Yesilkdy Armenian Cemetery had
been used as the site for an open public market, it has since
been returned to its foundation.

A part of the Kartal Armenian Cemetery is being used as
a Muslim cemetery, and the remaining part is used as a road
and the site of a trade high-school. The current situation of
Alemdagi Armenian Cemetery is unknown because its loca-
tion has not been determined.

There are shanty houses on a section of the old cemetery
land lot in Yenikdy.

Land lots that had been used as cemeteries since ancient
times have been surrounded by settlements as the city has
growed. Especially in city centres where we witness highly
intensive urban development, cemeteries are often the
only remaining green areas. These are land lots that carry
a hugely important function for city dwellers and help the
city breathe. Despite laws for the protection of cemeteries,
and the general respect shown towards the dead across the
country, many cemeteries that belong to community foun-
dations have become the victims of motorway construction,
shanty towns or profit-oriented investments. In addition to
the failure to protect cemeteries that are under the owners-
hip of public institutions, cemetery land lots that are retur-
ned to their foundations can also be transformed into luxury
residential complexes, as in the example of the Ambarlidere
Cemetery. Some cemeteries that are expected to be retur-
ned within the scope of the decree law dated 27 August 20m
are also under the threat of being used as residential or com-
merical areas on the pretext that they have lost their status
as cemeteries. Cemeteries carry historical, sociological and
ecological importance, and they form natural and cultural
urban areas that need to be protected for the present and
future of the city. The responsibility belongs to all residents
of the city, and first and foremost to the members of the
community that owns the cemetery.

GENERAL STATISTICS ABOUT THE OWNERSHIP PROBLEM

The total number of Armenian foundation properties
identified within the scope of the project is 1328. Around 6.5%
of these are properties that the foundations have lost, the
location of which has not been determined or the present owner
of which is not known. The properties that could be located
have been classified in graphs, charts and maps according to
their current owners. The percentage of properties that could
betitle deed registered in the name of their foundation, or were
sold on by their foundations, or in other words, encountered
no ownership problem, is 44%. Properties that were seized in
various ways form 50% of all properties (see Table 3 and Graph
2). Since the majority of properties the fate or current status
of which is unknown because they could not be located were
properties that the foundations lost via unlawful actions they
suffered, this figure rises to 56.5%.

In the category of seized properties, those that have
passed into private ownership form the greatest proportion,
with 19%. Some immovable properties that have passed onto
other foundations and associations have also been included
in this category.” The next largest category is properties that
have passed into the ownership of public institutions, with
approximately 13%. Properties that no longer exist as land
lots, combined with properties the fate of which is unknown,
form another significant group with 12%%. The proportion of
immovable assetsthathavebeentitledeedregisteredsofarin
the name of foundations within applications made within the
scope of laws no. 4771, 4772 and 4773 that were implemented
in 2003, provisional clause 7 of the Law of Foundations no.
5737 that was implemented in 2008 or the deree law dated
27 August 2011, or the immovable assets that foundations
have succeeded in retrieving through judicial process is only
11%. The fact that half of these have been retrieved through
judicial process reveals the falsehood of the assumption that
the property ownership problems of minority institutions
have been substantially solved in the last ten years via the
right of application granted to foundations.

The common and established view is that the properties
of minority foundations that were seized are those that were
not listed on the 1936 Declaration and/or were acquired after
1936. It is true that it was made more difficult for foundations
to acquire properties after 1936. However, a review of the
seized properties of Armenian foundations that could be
traced within the scope of this project shows that there
are many instances where properties registered in the 1936
Declaration were subject to this act of extortion. 66% (490
items) of the 748 seized immovable assets were registered
in the 1936 Declaration. Almost half of other immovables are
either registered in the 1913 Declaration, or were acquired by
foundations in the pre-Republican period. Only 17% (127 items)
of the seized properties correspond to the post-1936 period.
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TASINMAZIN DURUMU
STATUS OF IMMOVABLE ASSETS

NUMBER OF IMMOVABLE ASSETS

ORAN
RATIO (%)

TASINMAZ SAYISI

MULKIYETI VAKIFTA OLAN
TASINMAZLAR
IMMOVABLE ASSETS OWNED BY
THE FOUNDATION

497 37.42

MULKIYET SORUNU
YASAMAYAN TASINMAZLAR
IMMOVABLE ASSETS WITHOUT
OWNERSHIP PROBLEM

VAKIF TARAFINDAN SATILAN
TASINMAZLAR
IMMOVABLE ASSETS SOLD BY THE
FOUNDATION

83 6.25

ARA TOPLAM
SUB TOTAL

580 43.67

MULKIYETI VAKFINA GERI DONEN
TASINMAZLAR
IMMOVABLE ASSETS RETURNED TO
THE FOUNDATION

143 10.77

MULKIYETI SAHISLARA VE
BASKA VAKIFLARA GECMIS
OLAN TASINMAZLAR
IMMOVABLE ASSETS CONVEYED TO
THIRD PARTIES *

251 18.90

EL KONAN TASINMAZLAR
IMMOVABLE ASSETS SEIZED
BY THE STATE

MULKIYETI BELEDIYEYE GECMIS
OLAN TASINMAZLAR
IMMOVABLE ASSETS CONVEYED
TO THE MUNICIPALITY

64 4.82

MULKIYETI HAZINE’YE GECMIS
OLAN TASINMAZLAR
IMMOVABLE ASSETS CONVEYED TO
THE TREASURY

MULKIYETI KAMUYA GECMIS OLAN
TASINMAZLAR
IMMOVABLE ASSETS DESIGNATED
AS PUBLIC PROPERTY

23 173

MULKIYETI VAKIFLAR GENEL
MUDURLUGU’NE GEGMIS OLAN
TASINMAZLAR IMMOVABLE
ASSETS CONVEYED TO THE
OWNERSHIP OF THE DIRECTORATE
GENERAL (DG) OF FOUNDATIONS

MALIK HANESI ACIK OLAN
TASINMAZLAR
IMMOVABLE ASSETS WITH
UNASSIGNED OWNERSHIP

20 1.51

MEVCUT OLMAYAN PARSELLER
NONEXISTENT PARCELS

78 5.87

ARATOPLAM
SUB TOTAL

661 49.77

AKIBETI BILINMEYEN TASINMAZLAR
IMMOVABLE ASSETS OF INDETERMINATE STATUS

87 6.55

TOPLAM

1328 100

* MOLKIYETT SAHSA GECMIS OLAN TASINMAZLARDAN BiR1 iCIN, ATHM, BEDELININ ILGILI VAKFA ODENMEST YONUNDE KARAR ALMISTIR. BiR DIGERININ BEDELININ ODENMEST iSE,

27 AGUSTOS 20m TARTHLI KANUN HUKMUNDE KARARNAME KAPSAMINDA VAKIFLAR MECLIST TARAFINDAN KARARA BAGLANMISTIR.

* FOR ONE OF THE IMMOVABLE ASSETS THE OWNERSHIP OF WHICH HAS PASSED INTO PRIVATE OWNERSHIP, THE EHRC HAS RULED IN FAVOUR OF FULL COMPENSATION TO BE PAID TO ITS FOUNDATION
THE PAYMENT OF COMPENSATION FOR ANOTHER ASSET WAS ORDERED BY THE COUNCIL OF FOUNDATIONS WITHIN THE SCOPE OF THE DECREE LAW DATED 27 AUGUST 20m

TABLO 3. ISTANBUL'DA BULUNAN ERMENI VAKIF TASINMAZLARININ MULKIYET DURUMLARI

TABLE 3. CURRENT OWNERSHIP STATUS OF THE IMMOVABLE ASSETS OF THE ARMENIAN FOUNDA

yapilabilmis olan veya vakiflarin yargi yoluyla geri kazandik-
lari taginmazlarin oraniise sadece %11°dir. Bunlarin yarisinin
yargi yoluyla geri alinmis miilkler olmasi, son on yilda azin-
ik kurumlarinin miilkiyet problemlerinin, vakiflara taninan
basvuru hakki ile biiyiik oranda ¢oziilmiis oldugu yoniindeki
varsayimin yanlisligini ortaya koymaktadir.

Genel olarak, azinlik vakiflarinin 1936 Beyannamesi’nde
yer almayan, 1936 sonrasi edindigi miilklere el kondugu dii-
suinlilmektedir. 1936 sonrasinda vakiflarin miilk edinmelerinin

ONS IN ISTANBUL

zorlastirldigi dogrudur. Ancak Ermeni vakiflarinin bu ¢alisma
kapsaminda tespit edilebilen miilkleri iginde el konanlar ince-
lendiginde, 1936 Beyannamesi’nde kayitli olan miilklerin de bu
gasptan kurtulamadigi goriilebiliyor. EL konan 748 tasinmazin
%66’s1 (490 adet), 1936 Beyannamesi’nde kayitli olanlardr.
Diger tasinmazlarin yaklasik yarisi ise 1913 Beyannamesi’nde
kayitlidir ya da vakfin edinme tarihi Cumhuriyet 6ncesi done-
me denk diismektedir. El konan miilklerin yalnizca %%17’si (127
adet) 1936 sonrasi donemde edinilmistir.
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ILCELERE GORE ERMENI VAKIFLARI
VE MULKLERI

Bu béliimde, Ermeni vakiflarinin, Istanbul’un 15 ilgesinde-
ki miilkleri ile ilgili ayrintili bilgiler yer almaktadir. Arastirma
kapsamina dahil edilen Ermeni vakiflarinin listesi sayfa 12’de
verilmistir. Bu liste, Vakiflar Genel Midiirliigii’niin (VGM)
listesinden yararlanilarak olusturulmustur ancak iki noktada
farkliliklar gosterir. Birincisi, vakif isimleri Ermenice orijinalle-
rine sadik kalinarak yazilmistir. Ayrica, VGM ‘Apeloglu Andon’
olarak tek vakfi muhatap alirken, burada resmen Apeloglu
Andon’a dahil edilen her vakif ayn bir vakif olarak ele alinmig
ve bulundugu ilcenin basligr altinda anlatilmistir. Sonug ola-
rak, bu arastirma kapsaminda, Apostolik, Katolik ve Protes-
tan olmak iizere toplam 53 vakif, bir mazbut vakif ve bunlarin
miilkiyet sorunlari incelenmistir.

ADALAR

Istanbul’un giineydogusunda, Marmara Denizi’nde
bulunan Prens Adalari, dokuz ada ve iki kayaliktan olusur.
Biiyiikada (Prinkipo), Heybeliada (Halki), Burgazada (Anti-
goni), Kinaliada (Proti) ve Sedefadasi (Terebintos) yerlesime
aciktir. Yassiada (Plati) Istanbul Universitesi’nin kullani-
minda, Kasikadasi (Pita) 6zel miilkiyettedir; Sivriada (Ohia)
ve Tavsanadasi (Neandros) ise meskin degildir.*

Prens Adalari’nin yerlesim tarihi Bizans donemine kadar
uzanir. Osmanli egemenligine gectikten sonra adalardaki
manastirlar bosaltilmis ve ada sakini olan Rumlar buralardan
gocmiistiir. Osmanli Devleti’nin Rum Patrikhanesi’ne toprak
kullanim ve miilkiyet hakki tanimasiyla, adalar yeniden ma-
nastirlarin oldugu bir bélge halini alir. Adalarin kentsel olarak
bliyiik doniisiimdi 19. yiizyilda baslar. 1846°da konan diizenli
vapur seferleri, niifusun artmasinin en 6nemli nedenlerin-
dendir. Bizans devrinden itibaren siirgiin ve manastir bolgesi
olarak taninan adalarin tedavi, eglence ve dinlenme yeri ola-
rak da kabul gérmesi bu donemde baslar. 19. yiizyil baslarin-
da 1200 olan niifus, 1865 yilinda alti bine, 1900 yilinda ise 12
bine ulasir. 1890 niifus sayimina gore, adalarda 5010 Rum Or-
todoks, 2990 Miisliiman, 1300 Ermeni Gregoryan (Apostolik),
903 Ermeni Katolik ve 300 Latin Katolik yasamaktadir.

Ermenilerin Kinaliada’da ve Biiyiikada’da birer kilisesi
vardir. Istanbul’daki Ermeni kurumlarinin Adalar ilcesinde
yer alan 31 tasinmazinin hepsi bu iki adadadir. Bu miilkle-
rin 19°i (%70) Cumhuriyet donemi boyunca gesitli miilkiyet
sorunlariyla karsilasmistir. Bu orana, yeri tespit edilemeyen
bes adet tasinmaz ve konumu Harita 6’da tahmini olarak

5; 16%
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OWHNED BY FOUNDATION

= SAHISLARA GEGENLER
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u VAKFA GERI DONENLER
RETURNED TO FOUNDATION

GRAFIK 3. ERMENI VAKIFLARININ ADALAR DAKI MULKLERI (ADET; %)

GRAPH 3. THE PROPERTIES OF THE ARMENIAN FOUNDATIONS ON THE PRINCES' ISLANDS
(NUMBER; %)

gosterilen bir taginmaz da dahildir. Vakiflarin detayli olarak
incelendigi boliimlerde agiklandigi gibi, miilklerin bir kismi
iade edilmistir. Adalarda yer alan Ermeni vakif miilklerinin
tapu bilgilerine gore hazirlanmis giincel miilkiyet dagilimi
Grafik 3’te goriilebilir.

BUYUKADA SURP ASDVADZADZIN VERAPOKHUM ERMENI
KATOLIK KILISESI VAKFI

Biiyiikada’daki Surp Asdvadzadzin Kilisesi, 2 Kasim 1856
tarihli padisah fermaniyla insa edilmis ve 1858 yilinda, Mer-
yem Ana’nin Goge Yiikselisi Yortusu gliniinde hayirsever An-
don Aga Apelyan tarafindan agilmistir. Kilisenin cephesin-
de su yazi yer alir: “Bu kutsal tapinak 1858’de Tanri’ya bagli
Andon Apelyan’in maddi yardimi ile yapilmis olup, goge ¢I-
kan Bakire Meryem’in adi ve sanina ithaf edilmistir.”*

Kilisenin yer aldigl 1400 metrekarelik arazide, rahiplerin
kullanimina mahsus bir mesken ve kiliseye akar getirecek iki de
evinsa edilir (bkz. Harita 6, s. 202). 2 Ekim 1859°da 6len Andon
Aga, vasiyetnamesiyle, bu gayrimenkullerin idaresini donemin
ruhani reisine ve onun yasal olarak segilmis haleflerine birak-
mistir.? Donemin hukuk kurallarina gére diizenlenen Apeloglu
Andon vakfiyesi, Katolik vakiflarinin, giinlimiizde halen siiren
bir statii sorunuyla karsilasmalarina neden olacaktir (ayrintilar
icin bkz. ‘Apeloglu Andon Vakfi Sorunu’, s. 200).

1895 yilinda yaptirilmis, 14 metre yiiksekliginde bir ¢can
kulesi olan kilisenin sol tarafinda, 1898’de genis bir rahip
meskeni insa edilmistir. Kilisenin saginda yer alan ve gelir
getirmesi amaciyla kiraya verilen eski rahip meskeni 1962
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ARMENIAN FOUNDATIONS AND THEIR
ASSETS INISTANBUL ACCORDING TO
BOROUGHS

This section features detailed information on the
properties of Armenian foundations in 15 boroughs of
Istanbul. The list of Armenian foundations included within
the scope of the research projectis presented as an appendix.
Although the list of the Directorate General of Foundations
was used in forming this list, it proved necessary to overrule
this list in two ways. First, the names of the foundations are
written on the basis of their Armenian originals. Secondly
the Directorate General of Foundations treats ‘Apeloglu
Andon’ as a single foundation, whereas in this project we
have treated every foundation included in Apeloglu Andon
as a distinct foundation, and each was examined under the
heading of the borough its based in. In conclusion, a total of
53 Apostolic, Catholic and Protestant foundations and their
property problems have been examined within the scope of
this project.

PRINCES' ISLANDS

The Princes’ Islands are a chain of nine islands and
two rock formations off the southeastern coast of Istan-
bul in the Sea of Marmara. Biiyiikada (Prinkipo), Heybe-
liada (Halki), Burgazada (Antigoni), Kinaliada (Proti) and
Sedefadasi (Terebintos) are open to settlement. Yassiada
(Plati) has been allocated to the use of Istanbul University,
Kasikadasi (Pita) is privately owned, whereas there is no
settlement on the smaller Sivriada (Ohia) and Tavsanadasi
(Neandros).”

Settlement on the Princes’ Islands goes back to the
Byzantine period. After entering into Ottoman rule, the
monasteries on the islands were evacuated and the Greeks
settled on the islands migrated. When the Ottoman State
granted the Greek Patriarchate rights of land use and pro-
perty, monasteries were once again established on the is-
lands. The great urban transformation of the islands began
in the 19 century. The establishment in 1846 of a regular
ferry service was among the most significant reasons for the
growth in population. A destination for exile, and monaste-
ries since the Byzantine era, the islands began in this peri-
od to gain their repuation as a place for medical treatment,
entertainment and recreation. In the early 19* century the
population of the islands was 1200, this rose to six thousand
in 1865, and to 12 thousand in 1900. According to the 1890

census, 5010 Greek Orthodox, 2990 Muslims, 1300 Armeni-
an Gregorians (Apostolics), 903 Armenian Catholics and 300
Latin Catholics lived on the islands.™

Armenians have a church each on Kinaliada and Biiyiika-
da. All 31 immovable assets of the Armenian institutions in
Istanbul are on these two islands. 19 of these assets (70%)
encountered various problems of ownership in the Repub-
lican period. Five immovable assets that could not located,
and one immovable asset the probable location of which is
shown on Map 6 are included in this statistic. As stated in
the sections of this research where the foundations are exa-
mined in detail, a part of these properties have been retur-
ned. The current distirbution of Armenian foundation pro-
perties on the Princes’ Islands prepared according to title
deed data can be seen in Graph 3.

BUYUKADA SURP ASDVADZADZIN VERAPOKHUM
ARMENIAN CATHOLIC CHURCH FOUNDATION

The Surp Asdvadzadzin Church on Biiyiikada was built in
accordance with the firman dated 2 November 1856, and was
consecrated in 1858 by philanthropist Andon Aga Apelyan on
the Assumption Feast (Assumption of the Blessed Mother
Mary into Heaven).* The fagade of the church features this
inscription: “This holy temple was built in 1858 with the sup-
port of the Lord’s follower Andon Apelyan, and is dedicated
to the name and glory of the Blessed Mother Mary who was
assumed to heaven.”?

On the 1400 squaremeter lot where the church is located,
a residence reserved for the use of the priests and two
houses that would bring revenue for the church were built
(see Map 6 on page 202). Andon Aga died on 2 October 1859
and in his will left the administration of these immovable
properties to the spiritual leader of the period and his legally
elected successors.*® The charter of the Apeloglu Andon
foundation, drawn up according to the legal regulations
of the period has meant that Catholic foundations face a
problem of status that remains unresolved today (for details
see ‘Apeloglu Andon Foundation Issue’, page 201).

The church was built in 1895 and features a 14 metre tall
bell tower, to its left, a spacious residence for priests was
built in 1898. The old residence for priests to the right of the
church that was rented out to bring revenue was demolished
in 1962, and the church building was renovated in 1956 and
1985.%7

No properties of the Biiyiikada Surp Asdvadzadzin Ve-
rapokhum Armenian Catholic Church Foundation have
been confiscated. Title deeds of the akars [real estate pro-
perties generating income] and the lots of the demolished
residence for priests are registered under the foundation’s
name.
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BUYUKADA SURP ASDVADZADZIN VERAPOKHUM ERMENI KATOLIK KILISESI (2011)

BUYUKADA SURP ASDVADZADZIN VERAPOKHUM ARMENIAN CATHOLIC CHURCH (2011)

yilinda yiktinlmistir, kilise binasi ise 1956 ve 1985 yillarinda
onarimdan gegirilmistir.?

Biiyiikada Surp Asdvadzadzin Verapokhum Ermeni Kato-
lik Kilisesi Vakfr’nin el konmus olan miilkii yoktur. Yukarida
bahsi gegen akarlarinin ve yikilan rahip evinin parselleri va-
kif adina tapuludur.

KINALIADA SURP KRIKOR LUSAVORIC ERMENI KILISESI VAKFI

Ermeni toplumunun Kinaliada’ya kitlesel yerlesimi 1833 yilin-
da baslamis, 1846°da diizenli vapur seferleri konmasiyla adanin
Ermeni niifusu artmistir. Adada bulunan Ortodoks Panayia Kili-
sesi ve Rum Ilkokulu 1869 yilinda acilmistir. Adada Rum, Ermeni,
Miisliiman ve Fransiz-Ingiliz mezarliklari vardir.2

Temeli 1854 yilinda atilan Surp Krikor Lusavorig Kilise-
si, 22 Eyliil 1857°de ibadete agilmistir. Kilisenin yakininda
Patrikhane’nin yazlik binasi ve yoksul ¢ocuklarin yazlari
kalmalan igin Giilbenkyan Vakfi tarafindan bagislanan bir
binada, Karagézyan Okulu’ndan Yetisenler Dernegi’ne bagli
Kinaliada Cocuk Kampi yer alir. Kilise son olarak 1988 yilinda
onarilmistir.® (bkz. Harita 7, s. 205)

KINALIADA ERMENI MEZARLIGI

Anber Hanim ve Ohannes Yazicioglu tarafindan bagislanan

ve “Surp Krikor Lusavorig Ermeni Kilisesi’nin batisinda, yu-
kari dogru uzanan bir yamacin iizerinde” yer alan arsa, 1856
yilindan itibaren mezarlik olarak kullanilir. 1932°de mezar-
ligin ortasindan bir yol gegirilir. 1937 yilinda, mezarligin en
list boliimi Tiirk Vakfi’na bagislanir ve Miisliiman mezarli-
g1 olarak kullanilmaya baslar. Kinaliada Ermeni Kilisesi’nin
cenaze kayitlarina gore, mezarliga gomdilen ilk kisi, 15 Ekim
1856°da Erzurumlu Saka Mikael olmustur. Yine kayitlara
gore, 1857-1921 yillari arasinda mezarliga gomiilen 350 kisi-
nin 298’i Kinaliada’da, 52’si Biiyiikada’da vefat etmistir. 191
yilinda, 200 altinlik bir masrafla mezarlik ilk kez duvarla gev-
rilir; 1960 yilinda bu islem tekrarlanir.?°(bkz. Harita 7, s. 205)

NERSESYAN OKULU (1855-1938)

Kinaliada’da Ermeni niifusunun artmasiyla birlikte okul
ihtiyaci da kendini gosterir. 1855 yilinda, adada, bir anasinifi
ve iig ilkokul sinifindan olusan Nersesyan Okulu agilir (bkz.
Harita 7, TK 434). Okulun ilk miidiirii Susan Solakyan’dir.
Okulun temel gelir kaynagi, cemaate ait eglence mekanidir.
1890-1892 yillari arasinda yenilenen okul, 1894 yilinda mey-
dana gelen depremden etkilenir; kilise gibi, okul da yikilir.
Bir siire kapali kalan okulun akarlarn da zarar goriir. Daha
sonra toplanan bagislar ve Patrikligin yardimiyla hem okul
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KINALIADA SURP KRIKOR LUSAVORIG
ARMENIAN CHURCH FOUNDATION

The mass settlement of the Armenian community on
Kinaliada began in 1833, and the introduction of regular ferry
services triggered the increase in the Armenian population of
theisland. The Orthodox Panayia Church and the Greek School
on theisland were opened in 1869. There are Greek, Armenian,
Muslim and French-English cemeteries on the island.?

The foundations of the Surp Krikor Lusavori¢ Church were
laid in 1854, and the church was consecrated on 22 September
1857. The Kinaliada Children’s Camp, affiliated with the
Association of the Graduates of Karagdzyan School is located
in the summer building of the Patriarchate near the church
and a building donated by the Giilbenkyan Foundation for
poor children to stay in the summer. The church was most
recently renovated in 1988.°(see Map 7 on page 205)

KINALIADA ARMENIAN CEMETERY

The plot of land located “on a hill in the west of the Surp
Krikor Lusarovig¢ Armenian Church”and donated by Anber Ha-
nim ve Ohannes Yazicioglu has been used as a cemetery since
1856. In 1932, a road that passed through the cemetery was
built. In 1937, the upper part of the cemetery was donated to
the Turkish Foundation and has since been a Muslim ceme-
tery. According to the funeral registers of the Kinaliada Arme-
nian Church, the first person buried at this cemetery was Saka
Mikael, who passed away on 15 October 1856. Again according
to these registers, of the 350 people who died from 1857 to
1921, 298 had died on Kinaliada, and 52 on Biiyiikada. In 191,
at a cost of 200 gold, the cemetery was surrounded by walls
for the first time; in 1960, the walls were rebuilt.>° (see Map 7)

NERSESYAN SCHOOL (1855-1938)

The increase in the Armenian population on Kinaliada
created the need for a school. In 1855 the Nersesyan School,
including a nursery class and three primary school classes,
was opened on the island (see Map 7, TK 434). The first
headmaster of the school was Susan Solakyan. The school’s
main source of revenue was the entertainment venue that
belonged to the community. The school was renovated in
1890-1892, and suffered damage in the earthquake of 1894;
boththe churchandthe school collapsed. The schoolremained
close for a period of time, and the akars [real estate properties
generating income] of the school were damaged, too. Later,
with donations and the support of the Patriarchate both the
school and the church, and the akars were renovated. There
are documents revealing that not only Armenians but also
Turks residing on the island studied at the Nersesyan School.
It is stated in these documents that the Turkish students
learned Armenian and had no difficulty in following classes.”

The school was renovated again in 1911. In 1917, the
school had six classes where 150 students studied. The

school burned down with its surrounding buildings in 1919,
prompting Dikran Kazazyan to donate “the 11-room wooden
building in a garden between Saki Bey Street and Koskli
Street” to the community to be used as a school (see Map
7 on page 205). Another fire in autumn 1929 destroyed the
new school building as well. The furniture of the school was
rescued but the wooden building perished completely. The
school was rebuilt with the support of the community, and
education began once again on 18 March 1932. The dwindling
Armenian population on the island meant that the student
body of the school dropped to 25 in 1935, and in 1938 the
school was closed due to lack of students.3

PROPERTIES OF THE KINALIADA SURP KRIKOR LUSAVORIG
ARMENIAN CHURCH FOUNDATION

The foundation has 18 properties in total. 13 of these
(72%) have encountered problems of ownership. 12 of the
assets that faced problems are registered in the 1913 Decla-
ration, and all of the remaining were declared in 1936. The
foundation did not acquire any new assets after 1936.

22 properties were listed in the 1913 Declaration, and 26
items were listed in the 1936 Declaration. Apart from four
immovable assets that are included on both declarations
but could not be located; the 22 registered items with clear
cadastral information correspond to 14 lots in total including
the church and the cemetery that do not feature on the akar
[real estate properties generating income] list.

» VAKFA GERI DOMNENLER
RETURNED TO FOUNDATION

= VAKIFTA OLANLAR
OWNED BY FOUNDATION

AKIBET] BILINMEYENLER
INDETERMINATE STATUS

= SAHISLARA GECENLER
CONVEYED TO THIRD PARTIES

GRAFIK 4, KINALIADA SURP KRIKOR LUSAVORIG ERMENI KILISEST VAKFININ MULKLERI (ADET: %)

GRAPH 4. THE PROPERTIES OF THE KINALIADA SURP KRIKOR LUSAVORIC ARMENIAN
CHURCH FOUNDATION (NUMBER; %)
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APELOGLU ANDON VAKFI SORUNU

1935 Vakiflar Kanunu uyarinca, Vakiflar Genel Miidirliigt, gayrimiislim vakiflarindan, kurumun adi, yoneticileri, hayrati ve mal varliklar gibi
bilgileriigeren birer ‘beyanname’ talep eder. 1936 Beyannamesi’ olarak anilan bu belgeyi, genellikle her vakif kendi adina, digerlerinden bagimsiz
bir bigimde hazirlayip VGM’ye sunar. Ancak, Beyoglu’nda bulunan Ermeni Katolik Basepiskoposlugu, bu belgeyi, sekiz kiliseyi (Beyoglu Surp
Asdvadzadzin ve Surp Yerrortutyun, Kadikoy Surp Levon, Yenikdy Surp Hovhannes, Tarabya Surp Andon, Biiyiikdere Surp Bogos, Kandilli Surp
Hovsep ve Biiyiikada Surp Asdvadzadzin) ‘Apeloglu Andon Vakfi’ adiyla tek bir semsiye altinda toplayarak hazirlar.™

1936 Beyannamesi’nden 1990’li yillara uzanan donemde, yargi ve devlet biirokrasisinin, bu sekiz kiliseyi, genel olarak, tiizel kisiligi olan,
bagimsiz ve miistakil birer cemaat vakfi olarak degerlendirme egiliminde oldugu goriiliir. 1949 yilinda gikarilan ve 2762 sayili kanunda degisiklik
yapan 5404 sayili kanunla, miilhak vakiflar kapsamindaki cemaat vakiflarinin, cemaat mensuplarinca segilen kisiler tarafindan yonetilmesi
ongoriiliir. Boylelikle soz konusu sekiz kilise de diger cemaat vakiflari gibi miistakil birer vakif olarak faaliyetlerini siirdiiriir ve yonetim kurulu
segimlerini gergeklestirme olanagi bulur. Bu kiliseler tasinmazlarini tapuda kendi adlarina tescil ettirirler; mahkemelerde kendi adlariyla dava
acabilmeleri itibariyle de, zimnen, tiizel kisilige sahip cemaat vakiflari olarak kabul edilirler. Ornegin, 1936’da verilen Apeloglu Andon Vakfi Be-
yannamesinde ‘kilise’ olarak gegen Biiyiikdere Surp Bogos Ermeni Kilisesi Vakfi, 1968 yilinda VGM’nin bu beyannamede belirtilen vakiflari mazbut
vakiflar kapsamina almasi iizerine, islemin iptali istemiyle dava agar. Danistay 12. Dairesi’nin islemi hukuka aykiri bularak iptal etmesiyle, Biiyiik-
dere Surp Bogos Ermeni Kilisesi tiizel kisiligi olan bir cemaat vakfi olarak kabul edilir.”

Bu egilim, 1990°li yillarda yerini devlet kurumlarinin ve mahkemelerin hukuk disi yorumlarina birakmaya baslar. Biiyiikdere Surp Bogos Er-
meni Kilisesi’nin 1993 yilinda Hazine’ye agtigi bir davada, Sariyer Kadastro Mahkemesi, konu hakkinda danisilan Vakiflar Genel Miidurliigi’niin,
kilisenin “tek basina [tiizel kisiligi] haiz bir vakif olmayip Apeloglu Andon Vakfi’nin hayrati oldugu, bu itibarla dava konusu taginmazin ayr bir
vakif telakki edilerek hayrati adina tescil edilmesinin hukuken miimkiin bulunmadigi” seklindeki goriisiinii de goz 6niinde bulundurarak, 1950
tarihli kadastro kayitlarinda ‘malik’ hanesi bos birakilmis olan arsanin (TK 939) Hazine adina tescil edilmesine karar verir.” Kararda imzasi bulu-
nan hakim Erdogan Kabakgi’nin, kilisenin Tiirkiye’de miilk edinmesinin miimkiin olmadigina ve ‘miitekabiliyet’ ilkesine vurgu yapmasinin yani
sira, kiliseden “Tiirk olmayanlarin meydana getirdikleri” bir tiizel kisilik olarak bahsetmesi, yargi mensuplarinin, cemaat vakiflarini Yargitay 1.
Hukuk Dairesi’nin 1975’teki diizeltme kararindan' 20 yil sonra bile ‘yabanci’ kuruluslar olarak degerlendirebilecek kadar keyfi ve irkgi bir zihni-
yetle hareket edebildiklerini gstermektedir.

Vakfiilgilendiren bir davada, Prof. Dr. Hiiseyin Hatemi, Beyoglu 1. Asliye Hukuk Mahkemesi’nin E. 1995/889 sayili dosyasina verdigi 26 Subat
2001 tarihli bilirkisi raporunda Apeloglu Andon Vakf’'nin Islam hukukuna gore ve ayri miitevellisi bulunmak iizere kurulmus bir vakif oldugunu;
sekiz kilise adina verilen 1936 Beyannamesi’nin Apeloglu Andon adina diizenlenmis olmasinin ise bu kiliselerin 1935’te kabul edilen Vakiflar
Kanunu’yla ayr ayn tiizel kisiligi haiz birer vakif olduklarinin hiikme baglanmis oldugu gergegini degistirmedigini dile getirmistir.”

S6z konusu sekiz kilisenin vakif statiisii, Avrupa Birligi uyum siireci gergevesinde sinirli da olsa birtakim olumlu adimlarin atildigi 2000°li
yillarda mevzuatta yapilan bir diizenlemeyle daha da karmasik bir hal alir. 24 Ocak 2003 tarihli Resmi Gazete’de yayimlanan yénetmeligin
ekinde yer alan, 161 cemaat vakfinin siralandigi ‘Faaliyette Bulunan Cemaat Vakiflari’ baslikli listede, sekiz kiliseden Kandilli Surp Hovsep Kilisesi
disindakiler, yine Apeloglu Andon Vakfi Hayrati’nin biinyesinde toplanmis olarak gosterilir.>> Avukat Setrak Davuthan 2009 yilinda Agos gaze-
tesine verdigi bir roportajda, bunun kiliselerin bagimsizlik ve miistakillik vasfinin kaybettirilmesine dair idari bir islem oldugunu ve hukuka uygun
olmadigini dile getirmistir.> Davuthan’a gore, kilise vakiflarinin bu vasiflarini yitirmeleri gibi bir durumda, yedi kilisenin hepsiigin Apeloglu Andon
Vakfi adi altinda tek bir yonetim kurulu segimi yapilmasi giindeme gelecekti. Ancak, Istanbul’un farkli semtlerinde bulunan yedi kilisenin tek bir
yonetim kurulu tarafindan idare edilmesi imkansizdi. Konuyla yakindan ilgilenen Setrak Davuthan ve Avukat Diran Bakar, ilgili vakif yonetimlerini
uyarirlar ve Istanbul Valiligi eliyle Devlet Bakanlig ve Basbakan Yardimciligi’na resmen basvurarak s6z konusu yedi Ermeni Katolik kilisesinin
bagimsiz birer vakif oldugunu ve yasa gergevesinde yayimlanan listedeki yanlisligin giderilmesi gerektigini belirtirler. Ancak yasal siire igerisinde,
taleplerine olumlu bir yanit alamazlar.

Yonetmeligin yayimlanmasindan kisa bir siire sonra bu yedi kilise arasinda yer alan Biiyiikdere Surp Bogos Ermeni Katolik Kilisesi Vakfi’nin,
tasarrufunda bulunan miilklerin tescili igin, 4771 ve 4778 sayili kanunlara dayanarak yaptigi bagvurular, VGM “kilisenin tek basina vakif tiizel
kisiligi olmadig1” gerekgesiyle reddeder. Vakfin bu islemin iptali igin 2003 yilinda agtigi davada Danistay 10. Dairesi vakfi hakli bulur ve islemi
iptal eder. Bu kararla, yonetmelikte Apeloglu Andon Vakfi Hayrati altinda toplanmis olarak gosterilen yedi kilisenin her birinin bagimsiz vakiflar
oldugu gercegi kabul edilmis olur.z2 Ancak VGM’nin bu karari 2006 yilinda temyiz etmesi iizerine, Danistay Idari Dava Daireleri Genel Kurulu, 10.
Daire’nin kararini bozar.? Kararda Biiyiikdere Surp Bogos Ermeni Katolik Kilisesi Vakfi’nin Medeni Kanun’un yiiriirliige girmesinden dnce kurulan
vakiflardan olmadigi ileri siiriilerek, 1935 Vakiflar Kanunu kapsaminda degerlendirilemeyecegi ve ayri bir 36 beyannamesi de bulunmadigi ger-
ekgesiyle, cemaat vakfi sayilmasina olanak bulunmadig iddia edilir.

2002 yilinda kabul edilen 4771 sayili kanunun 4. maddesinde, 36 Beyannamesi’nin vakiflara ait mallarin bildiriminden ibaret oldugu ve cemaat
vakiflarinin miilk edinme haklarini engellemeye ya da sinirlamaya yonelik olarak yorumlanamayacagi belirtilir. Bu yasal diizenlemeden yalnizca
alti yil sonra, yarginin en iist merciinin, bir cemaat kurumunun 1936 Beyannamesi’ni kendi adina vermemis olmasini, bu kurumun vakif statisii
tasimadigina ve dolayisiyla tiizel kisiligi bulunmadigina gerekge olarak gosterebilmesi diisiindiiriiciidiir. Bu kararin kaldinlmasi icin Mayis
2009’da yapilan tashih talebi de reddedilir. Dava Eyliil 2012 itibariyle, Danistay 10. Dairesi’nin incelemesindedir.
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THE APELOGLU ANDON FOUNDATION ISSUE

In accordance with the 1935 Foundations Law, the Directorate General of Foundations (DGF) demands a ‘declaration’ from each non-Muslim
foundations containing information such as the name, management, charitables and properties of the institution. This document, known as
the ‘1936 Declaration’, is usually independently prepared by each foundation and submitted to the DGF. However, the Armenian Catholic Arch-
bishopry located in Beyoglu prepares this document by gathering eight churches (Beyoglu Surp Asdvadzadzin and Beyoglu Surp Yerrortutyun,
Kadikdy Surp Levon, Yenikdy Surp Hovhannes, Tarabya Surp Andon, Biiylikdere Surp Bogos, Kandilli Surp Hovsep and Biiyiikada Surp Asd-
vadzadzin) under a single umbrella with the name ‘Apeloglu Andon Foundation’.*

The period from the 1936 Declaration to 1990s saw the tendency of judicial and state bureaucracy to generally consider these eight churches
as independent and separate community foundations with legal personalities. Law number 5404, which was enacted in 1949 and effectively
changed law number 2762, foresees the community foundations under the ‘annexed foundations’ status to be managed by persons elected by
community members. This way, just like other community foundations, these eight churches may continue with their activities as independent
foundations and be able to carry out elections for board of directors.®

These churches register their assets in their own name; being able to file suits with their own name also means they are by implication consid-
ered community foundations with legal personalities. For instance, Surp Bogos Armenian Church Foundation in Biiyiikdere, which is mentioned
in the 1936 Declaration of Apeloglu Andon Foundation as a ‘church’, filed a suit demanding the reversal of the procedure when in 1968 the DGF
designated the foundations mentioned in this document as ‘seized foundations’.®

During the 1990s, this tendency led way to extrajudicial interpretations of state institutions and courts. In a case in 1993 of Surp Bogos Ar-
menian Church versus he Treasury, the Sariyer Cadastral Court took into consideration the opinion of the DGF, which consulted that the church
is “not an independent [incorporated body] but a charitable institution under Apeloglu Andon Foundation, and as such it is not legally possible
for said asset to be considered an independent foundation and registered in the name of the charitable institution” and decided that the plot (TK
939), whose ownership was unassigned in the cadastre records dated 1950 was to be registered under the Treasury.” The fact that Judge Erdogan
Kabakgi, whose signature is on the court’s decision, not only stressed that the church cannot own property in Turkey and the law of ‘reciprocity’,
but also talked of the church as anincorporated body “composed of non-Turks” goes to show that 20 years after the 1975 reversal decision of the
1st Judicial Office of the Supreme Court of Appeals,® members of the judiciary can act so arbitrarily and with a racist mindset that they consider
community foundations as ‘foreign’ institutions.

In the expert report dated February 26, 2001 and submitted to Beyoglu 1 Court of First Instance’s file numbered E. 1995/889 in a case con-
cerning the foundation, Prof. Hiiseyin Hatemi stated that the Apeloglu Andon Foundation was established in accordance with Islamic law and
as to have separate trustees, and that 1936 Declaration, submitted for the eight churches, being drawn up in the name of the Apeloglu Andon
Foundation does not change the fact that these churches are individual foundations whose separate incorporated bodies were constituted by
the Foundations Law legislated in 1935."

The foundation status of these eight churches took an even more complicated turn with an adjustment made in the legislation during the
2000s when a number of positive, albeit limited, steps were taken within the framework of the European Union accession process. The churches,
except for the Kandilli Surp Hovsep Church, are also indicated as part of the Apeloglu Andon Foundation in the list titled “Active Community
Foundations” that was attached to the regulation printed in the Official Newspaper dated January 24 2003 and listed 161 community founda-
tions.> In an interview given to Agos in 2009, lawyer Setrak Davuthan stated that this was an administrative procedure aimed at getting rid of
the independence and self-governance of the churches and was not legal.” According to Davuthan, in the case of church foundations losing said
features, a single board election would have to be carried out for all of the seven churches under the name of Apeloglu Andon Foundation. How-
ever, it would be impossible for these seven churches, every one of which is located in a different neighbourhood of Istanbul, to be managed by
a single board of directors. Lawyers Setrak Davuthan and Diran Bakar, who have been watching the issue closely, alerted the administrations of
concerned foundations and officially appealed to the Offices of State Ministry and Deputy Prime Minister through the Governor’s Office, noting
that the seven Armenian Catholic churches are independent foundations and the mistake in the published list needs to be corrected in accord-
ance with the law. However, they could not get an affirmative answer to their demands within the statutory period.

A short while after the regulation was published, Biiyiikdere Surp Bogos Armenian Catholic Church Foundation, one of the seven churches,
filed an application based on laws 4771 and 4778 to register the property under its disposal, which was rejected by the DGF based on “the church
on its own not being a legal personality.” In the case suit filed by the foundation in 2003 to reverse this decision, the Council of State ruled the
foundation justified and annulled the procedure. With this decision, it came to be accepted that each of the seven churches shown as part of the
Apeloglu Andon Foundation charitables in the regulation is in fact an independent foundation.?> However, upon the DGF’s appeal in 2006, the
Council of State’s Administrative Court Offices General Board overruled the decision of the 10" Chamber. The decision claimed that the Biiyiik-
dere Surp Bogos Armenian Catholic Church Foundation is not one of the foundations established prior to the Civil Law came into effect and thus
could not be considered within the 1935 Foundations Law or considered a community foundation since there was not a separate 36 Declaration.

In Article 4 of the law numbered 4771 legislated in 2002, it is indicated that the 1936 Declaration is limited to being a declaration of prop-
erty belonging to foundations and cannot be interpreted as to circumvent or limit the right of community foundations to acquire property. It
is thought-provoking that only six years after this legal regulation, the highest judicial authority could cite a community institution not having
submitted the 1936 Declaration in its own name as a justification for ruling that the institution does not carry foundation status and thus is not
a legal personality. The application made in May 2009 for rectification of this decision was also denied. As of September 2012, the case is under
investigation at the Council of State’s 10" Chamber.
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KINALIADA SURP KRIKOR LUSAVORIC ERMENI KILISESI (2011)

KINALIADA SURP KRIKOR LUSAVORIG ARMENIAN CHURCH (2011)

Today, the title deed of 12 lots belong to the foundation.
The title register of 7 of these including the building of the
old school on Cinar Square (TK 434), the theatre (TK 433)
and the public bath (TK 436) binalarinin (the others are: TK
435, TK 437, TK 438, TK 439) could only be carried out on 23
December 2003 (see Map 7 on page 205) with applications
within the scope of laws no. 4771, 4772 and 4773, thus re-
turning half of the immovable assets that had encountered
problems to their genuine owners. Apart from these title-re-
gistered properties, the ownership problem of the five im-
movables registered in declarations continues as of August
2012. An official request was made by Priest Vahan, the ad-
ministrator of the church foundation at the time, when in the
1930s the cadastral survey of the island was carried out, and
the request is clearly included in the cadastre declarations.

Despite the request and the statement by the Cada-
stral Commission that these immovable assets were in the
possession of the church, the titles of only five immovable
assets were registered in the name of the church. Kinaliada
Cemetery (TK194), the history of which is related above, was
registered at the deed office in the name of the foundation
following the positive verdict of the Council of Foundations
within the scope of the decree law dated 27 August 2011.

Data was unearthed revealing that the cemetery land was
in the past greater than the land the sum total of the cur-
rent Armenian and Muslim cemeteries and the foundation
applied for the lot in the north of the cemetery on the basis
of this data and received the title deed for this lot also.

One asset that the foundation has lost is the lot on Te-
kinay Street that is now under private ownership (TK 1108).
This asset, listed in 23 place in the 1936 Declaration and
acquired on 8 December 1919, was registered under a nam-i
miistear [registered on the name of someone other than the
trustee]. Despite the request of the church during the ca-
dastral survey, the asset was registered under the Treasury
because it was previously registered under a nam-i miistear
[registered on the name of someone other than the trustee]
and that this person was now untraceable. Later, it was re-
gistered under the Directorate General of Foundations be-
cause it was icareteynli [double-rented from] from the Seh-
zade Sultan Mehmet Foundation and was later sold by this
institution (see Map 7 on page 205).

Information is limited on the four immovable assets that
feature on both declarations presented by the church foun-
dation but were lost at one point in time and have not been
located on the current cadastral plan. The known addresses
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KINALIADA NERSESYAN OKULU

awdiiril Vg~ 15

KINALIADA NERSESYAN SCHOOL

ve kilise, hem de akarlar yenilenir. Nersesyan Okulu’nda yal-
nizca Ermenilerin degil, adada yasayan Tiirklerin de 6grenim
gordiigiine dair belgeler vardir. Buradaki Tiirk 6grencilerin
Ermenice 6grendikleri ve dersleri takip etmekte zorlanma-
diklar, mevcut belgelerde belirtilmektedir.>

Okul binasi 1911 yilinda tekrar yenilenir. 1917 yilinda 150
ogrencinin okudugu alti sinifi oldugu bilinmektedir. 1919°da
¢tkan bir yanginda, okulun cevresindeki binalarla birlik-
te yanmasi lizerine, Dikran Kazazyan “Saki Bey Sokagi ile
Kosklii Sokak arasinda kalan, 11 odadan olusan bahgeli ah-
sap binasini” okul olarak kullanilmasi igcin cemaate bagislar
(bkz. Harita 7, s. 205). 1929 sonbaharinda gikan yanginla yeni
okul binasi da yanar. Okulun esyalar kurtarilir ancak ahsap
bina tamamen yok olur. Toplumun yardimlariyla yeniden
yapilan okul binasinda, 18 Mart 1932’de egitim-0gretime
yeniden baslanir. Ozellikle adadaki Ermenilerin niifusunun
azalmasiyla okulun 6grenci sayisi 1935°te 25°e kadar diiser ve
1938’de, 6grenci azligi nedeniyle okul kapatilir.3

KINALIADA SURP KRIKOR LUSAVORIG ERMENI KILISESI
VAKFI'NIN MULKLER

Vakfin toplam 18 adet miilkii vardir. Bu miilklerden 13 tane-
si (%72) miilkiyet sorunu yasamistir. Sorun yasayanlarin 12’si
1913 Beyannamesi’nde kayitliyken, digerlerinin hepsi 1936°da
beyan edilmistir. Vakfin 1936’dan sonra edindigi miilk yoktur.

1913 Beyannamesi’nde 22, 1936 Beyannamesi’nde ise 26
kalem miilk siralanmigtir. Her iki beyannamede de bulunan
ancak yeri tespit edilemeyen dort tasinmaz disinda kesin
kadastral bilgileri olan 22 kayit, akar siralamasinda goste-
rilmeyen kilise ve mezarlikla beraber toplam 14 parsele te-
kabiil etmektedir.

Gliniimiizde 12 parselin tapusu vakif lizerindedir. Bunlar-
dan Cinar Meydanr’nda bulunan eski okul (TK 434), tiyatro
(TK 433) ve hamam (TK 436) binalarinin da iginde oldugu
yedi tanesinin (digerleri: TK 435, TK 437, TK 438, TK 439)
tapu tescili, 4771, 4772 ve 4773 sayili yasalar kapsamindaki
basvurularla, 23 Aralik 2003 tarihinde yapilabilmis (bkz. Ha-
rita 7, s. 205), boylece sorunlu tasinmazlarin yarisi gergek
sahibine donmiistiir. Bu tapulu miilkler disinda beyanname-
lerde yer alan bes adet tasinmazin miilkiyet sorunu Agustos
2012 itibariyle devam etmektedir. 1930°larin sonunda adanin
kadastrosu yapilirken, kilise vakfinin o dénemdeki yoneticisi
Papaz Vahan’in kilisenin tim tasinmazlari igin talepte bu-
lundugu, kadastro beyannamelerinde goriilebilir. Bu talep-
lere, ve tasinmazlarin kilisenin tasarrufunda oldugunun ka-
dastro komisyonu tarafindan belirtilmesine ragmen, sadece
bes tasinmazin tapu tescili kilise adina yapilmistir. Yukarida
tarihi anlatilan Kinaliada Mezarligi (TK 194), 27 Agustos 2011
tarihli kanun hiikmiinde kararname kapsaminda Vakiflar
Meclisi’nin olumlu karar dogrultusunda, tapuda vakfi adina
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tescil edilmigtir. Mezarlik alaninin, gegmiste, bugiinkii Er-
meni ve Miisliiman mezarliklarinin kapladigi alanlarin top-
lamindan daha biiyiik olduguna isaret eden bazi ipuglarina
rastlanmistir. Bu ipuglarina dayanarak mezarligin kuzeyin-
deki parsel igin de basvuru yapan vakif, bu parselin tapusu-
nu da almistir.

Vakfin kaybettigi bir miilk, Tekinay Sokak’ta bulunan
ve simdi sahis miilkiyetinde olan parseldir (TK 1108). 1936
Beyannamesi’nde 23. sirada bulunan ve 8 Aralik 1919 tarihin-
de edinilmis olan bu miilk tapuda nam-1 miistear olarak ka-
yitliydi. Kadastro sirasinda kilisenin talebine ragmen, nam-i
miistear olarak goriindiigii ve kisinin gaip oldugu iddiasiyla
Hazine’ye tescil edilir. Daha sonra, Sehzade Sultan Mehmet
vakfindan icareteynli oldugu igin VGM’ye tescil edilir ve bu
kurum tarafindan satilir (bkz. Harita 7, s. 205).

Kilise vakfinin verdigi her iki beyannamede de bulunan
ancak zaman iginde kaybedilen ve giincel kadastro planinda
yerleri tespit edilemeyen dort tasinmaz hakkindaki bilgiler
sinirlidir. Hepsi de 1930°’larda arsa vasfinda olan bu tasin-
mazlarin bilinen adresleri soyledir: Tegsrifiye Sokak no. 6, Li-
varya (yeni Nargicegi) Sokak no. 24, Sevkiye (yeni Candarli)
Sokak no.18, Iskele Sokak no.1-3 (beyannamelerde “iki kita
arsa” olarak gegen tasinmazlar).

BAKIRKOY

Bakirkdy ilgesinin tarihi Roma Imparatorlugu’na kadar
uzanir. Bizans’in son dénemlerinde, ‘Makrikdy’ (Uzak Kay)
olarak anilan bir balikg koyii olan ancak Osmanli dénemin-
de, 17. yiizyil baglarinda iskan bolgesi olarak yeniden 6nem
kazanan semtin yakin zamana kadar en 6nemli 6zelligi,
Rum, Ermeni, Yahudi ve Miisliiman topluluklarin bir arada
yasadigi bir bolge olmasidir. II. Mahmud doneminde, bugiin
Atakoy’lin bulundugu bolgede kurulan Baruthane’de calis-
mak lizere, 6nemli sayida Ermeni Bakirkdy’e gog¢ etmistir.
Bakirkdy, giiniimiizde, Kurtulus’tan sonra, Istanbul’un Er-
meni niifusu en yogun olan ikinci bolgesidir.3

Bakirkdy ilgesinin sinirlari igcinde yer alan Ayastefanos’un
gecmisi de Roma doneminin sonlarina uzanir. Osmanli za-
maninda da kiiglik bir Rum koyi olarak varligini siirdiiren
semt, 1852 yilinda konan vapur seferleri ve 1870°te tren yolu-
nun agilmasiyla canlanmaya baslar. Cumhuriyet dénemine
kadar Rum niifusun agirlikta oldugu semtin adi, 1930 yilinda
“Yesilkoy’ olarak degistirilmistir.3+

Bakirkoy ilgesinde, biri merkezde, digeri de Yesilkoy’de ol-
mak (izere iki Ermeni kilisesi vardir. Bakirkdy Dzinunt Surp
Asdvadzadzni ve Yesilkdy Surp Isdepanos’un bagli oldugu
vakiflar disindaki bazi Ermeni vakiflarinin da ilcede miilkle-
ri vardir. Ilcedeki, Ermeni vakiflarina ait toplam 38 miilkiin
24’line (%63) cesitli sekillerde el konmustur. Grafik 5’te Er-
meni kurumlarinin Bakirkdy’deki miilklerinin giincel dagilimi
gosterilmektedir.
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BAKIRKOY DZINUNT SURP ASDVADZADZNi
ERMENI KILISESI VE MEKTEBI VAKFI

19. ylizyilda Baruthane’de ve Zeytinburnu Demir Fab-
rikasi’nda ¢alisan Ermeni iscilerin, Barutgubasi Hovhannes
Dadyan’a bagvurup ibadet yeri talebinde bulunmasi iizerine,
Bakirkoy’de, Rumlardan alinan eski bir manastir arsasina,
1831°de, Surp Sarkis’e ithaf edilen ahsap bir kilise insa edi-
lir. Daha sonra yikilan bu kilisenin yerine kagir olarak insa
edilen Bakirkdy Dzinunt Surp Asdvadzadzni Kilisesi, 7 Nisan
1844’te ibadete agilmistir.® (bkz. Harita 8, s. 210)

Semtin Ermeni mezarliginin miilkiyeti 1868 yilinda cema-
ate geger.>®

DADYAN OKULU

Surp Asdvadzadzin Kilisesi’nin ibadete agildigi yil, bah-
cesindeki ahsap bir binada Ardzrunyan Erkek Okulu da egi-
tim-6gretim faaliyetine baslar.3” 1892’de okul igin kagir bir
bina insa edilir; ‘Dadyan’ adini alan okul*® baslangigta anao-
kulu ve ilkokul diizeyinde egitim verirken 1895’te alinan izin-
le ortaokul seviyesinde egitim vermeye baslar. 2003 yilinda
kapsamli bir onarimdan gegirilen okul binasinin arkasindaki
sokagin adi, 2004’te, Bakirkoy Belediye Meclisi’nin aldigi ka-
rarla ‘Dadyan Sokak’ olur. Okul, 42 6gretmen ve 397 6grenci
ile egitim faaliyetini siirdiirmektedir.?® (bkz. Harita 8, s. 210)
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of these immovable assets that were all described as lots in
the 1930s are as follows: Tegrifiye Street no. 6, Livarya (now
Nargicegi) Street no. 24, Sevkiye (now Candarli) Street no.18,
Iskele Street no.1-3 (the immovables that are described as
“two sets of lots” in the declarations).

BAKIRKOY

The history of the borough of Bakirkdy goes back to the
time of the Roman Empire. A fishermen’s village referred
to as ‘Makrikoy’ (The Distant Village) in the late Byzantine
period, regained importance in the Ottoman period in the
early 17" century as a residential area. The most significant
attribute of the neighbourhood until recent times was that
it was a place where Greek, Armenian, Jewish and Muslim
communities lived together. A significant number of Ar-
menians migrated to Bakirkdy to work at the Gunpowder
Factory founded during the reign of Mahmud II in the area
where Atakdy is today. Today, Bakirkdy is the area with
the second highest Armenian population in Istanbul after
Kurtulus.3

The history of Ayestefanous, which is located within the
borders of the Bakirkdy Borough, also goes back to the time
of the late Roman Empire. The neighbourhood continued to
exist during the Ottoman period as a small Greek village,
and began to liven up with the introduction of regular ferry
services in 1852, and the opening of the suburban railway in
1870. The population of the neighbourhood was mostly Greek
until the Republican period. The name of the neighbourhood
was changed as ‘Yesilkoy’ in 1930.3

There are two Armenian churches in the Bakirkoy
Borough, oneinthe centre, and onein Yesilkdy. Inaddition to
the foundations with which the Bakirkoy Surp Asdvadzadzin
Church and Yesilkdy Surp Isdepanos Church are affiliated
with, there are assets of other Armenian foundations in
the borough as well. 24 out of a total of 38 assets (63%) in
the borough that belonged to Armenian foundations were
seized through various methods. Graph 5 shows the current
distribution of the properties in Bakirkdy of Armenian
institutions.

BAKIRKQY DZINUNT SURP ASDVADZADZNI ARMENIAN
CHURCH AND SCHOOL FOUNDATION

Inthe1g* century, upontherequestof Armenianworkers
employed at the Gunpowder Factory and the Zeytinburnu
Iron Factory from Gunpowder Chief Hovhannes Dadyan
for a place of worship, a wooden church dedicated to Surp
Sarkis was built in Bakirkoy in 1831 on the lot of an old
monastery purchased from the Greeks. This church was
later demolished and the Surp Asdvadzadzin Church was
built in its place and consecrated on 7 April 1844.% (see
Map 8 on page 210)

The ownership of the Armenian cemetery of the neigh-
bourhood passed on to the community in 1868.3°

DADYAN SCHOOL

The Ardzrunyan School for Boys also began its educatio-
nal activities the year the Surp Asdvadzadzin Church was con-
secrated, in awooden building in the garden of the church.?” A
stone building was built for the school in 1892; and the school
that was renamed ‘Dadyan’*® initially provided nursery and
primary school education, adding secondary education to
these with a permit issued in 1895. The school went through a
comprehensive renovation in 2003, and a decree issued by the
Bakirkdy Municipality Assembly in 2004 renamed the street
behind the school ‘Dadyan Street’. The school continues its
educational activities with 42 teachers and 397 students.®
(see Map 8 on page 210)

PROPERTIES OF THE BAKIRKOY BZINUNT SURP ASDVADZADZNI
ARMENIAN CHURCH AND SCHOOL

The hayrats [charitable properties such as schools,
churches, cemeteries] of the foundation are the church and
the Dadyan School on the same lot on Ebuziya Street in the
centre of Bakirkdy, and the cemetery adjacent to the Greek
cemetery on Tayyareci Hayrettin Street. The ownership of
the cemetery (TK195) was transferred, with a lot of the other
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BAKIRKOY DZINUNT SURP ASDVADZADZNI ERMENI KILISESI (2011)

BAKIRKOY DZINUNT SURP ASDVADZADZNI ARMENIAN CHURCH (2011)

BAKIRKOY'DEKI DADYAN ERMENI ILKOGRETIM OKULU (2011)

DADYAN ARMENIAN PRIMARY SCHOOL IN BAKIRKOY (2011)

BAKIRKOY DZINUNT SURP ASDVADZADZNI
ERMENI KILISESI VE MEKTEBI VAKFI'NIN MULKLERI

Vakfin hayratlari, Bakirkoy’iin merkezindeki Ebuziya
Caddesi’nde ayni parselde bulunan kilise ve Dadyan Okulu
ile, Tayyareci Hayrettin Sokagi’nda, Rum mezarligiyla kom-
su olan mezarliktan olusmaktadir. Mezarligin milkiyeti (TK
195), kentteki diger bir ok mezarlik gibi, 1930 yilinda gikan
Belediye Kanunu’ndaki Mezarliklar Nizamnamesi kapsa-
minda Belediye’ye gegmistir (bkz. Harita 8).

Vakfin 15 adet tasinmazi bulunmaktadir. Ugii hayrat,
12’si akar olan bu tasinmazlardan alti adedi (2%40) miilkiyet

sorunu yasamistir. Tim tasinmazlar 1936 Beyannamesi’nde
kayitlidir ve vakif 1936°dan sonra miilk edinmemistir.
Toplamda yedi miilkiin tapusu vakfin tizerindedir. 2000’li
yillardaki yasal diizenlemelerle vakfa iade edilmis olan
herhangi bir miilk yoktur.

Vakfin tapulu miilkii olan iki parsel, 1984 yilinda Istanbul
Caddesi’nin genisletilmesi calismalari sirasinda kamulasti-
nlir (TK 290 ve TK 291). Bu parseller artik mevcut degildir. Su
anda sahis miilkiyetinde olan, Hamam Sokak’taki diikkanin
arsasi (TK 294) ise vakfin kaybettigi miilklerdendir (bkz. Ha-
rita 8, s. 210).

Vakfin elindeki belgelerden, kilisenin hemen kuzeyindeki
Tasevler Sokak’ta, simdi kaybedilmis olan miilkleri oldugu
anlasilmaktadir. Osmanlica musakkafat+ vergi kayitlarina
gore, dort ayri ev (s, 7, 19 ve 21 numaralar) igin vergi 6den-
mekteydi. Bunlardan birinin 26 Kasim 1919 tarihli bir tapu
senedi oldugu da goriilmektedir. Tapu senedinin tarihinin,
vakfin kaybetmedigi miilklerinin tapu tescil tarihleri ile ayni
olmasi dikkat gekicidir. Ancak bu evlerin hangi parsellere te-
kabiil ettigi tespit edilememistir. Vakif arsivindeki belgeler-
de, 7 ve 21 numarali evlerin 1930 yilinda satildigi goriilmekte-
dir. Diger evlerin akibeti belirsizdir.

YESILKOY SURP ISDEPANOS
ERMENI KILISESI, MEKTEBI VE MEZARLIGI VAKFI

1826 yilinda, Barutgubasi Simon Amira Dadyan (1777-
1832), semtteki Ermenilerin ibadet ihtiyaci igin bir kilise yap-
tirir. 1843 yilinda ise, yine Dadyan ailesinden Barutcubasi
Bogos Bey tarafindan, bugiinkii Yesilkdy Surp Isdepanos
Ermeni Kilisesi insa ettirilir ve 1846°da ibadete agilir (bkz.
Harita g, s. 21).#" 1860’ta burada bir Ermeni ilkokulu agilmis
oldugu bilinmektedir. 1878 yilinda, kilisenin bitisiginde Ka-
pamaciyan Karma Ilkokulu insa edilir ve egitime baslar.+
Ug sinifi olan bu okul 1942 yilinda kapanir. 1955°te, bugiinkii
Ozel Yesilkoy Ermeni Ilkégretim Okulu’nun anasinifi bélii-
mil, iki sene sonra da ilkokul bolimii agilmistir.

YESILKOY SURP ISDEPANGS ERMENI KILISESI, MEKTEBI VE
MEZARLIGI VAKFI'NIN MULKLERI

Vakfin, tgii hayrat (kilise, okul ve mezarlik), digerle-
ri ise akar vasfinda olmak lizere toplam 17 miilki vardir.
Yesilkdy’de ve Beyoglu’nda olan iki miilk disinda, bunlarin
hepsinin tapu tescili ile ilgili ¢esitli sorunlar yasanmustir.

‘Malik’hanesiagikbirakilankiliseparselinin(TK82)tapusu,
2008 yilinda vakiflara basvuru hakki taninmasinin ardindan
tescil edilebilmistir. Bir boliimii okul tarafindan kullanilan
bu parselin (TK150) miilkiyeti Hazine’dedir. Parselin tamami
(TK 1166), yine ayni adada yer alan ve miilkiyeti Hazine’de
olan bir parsel (TK 1167) ile miilkiyeti VGM’de olan baska bir
parsel (TK1168)igin, 27 Agustos 2011 tarihli kanun hiikmiinde
kararname kapsaminda yeni basvurular yapilmistir. Bu
basvurular heniiz sonuglanmamistir. Diger mezarliklar gibi,
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cemeteries in the city, to the Municipality within the scope
of the Cemeteries Regulation of the Municipality Law issued
in 1930 (see Map 8 on page 210).

The foundation has 15 immovable assets. Three of
these are hayrats [charitable properties such as schools,
churches, cemeteries] and 12 of them are akars [real estate
properties generating income], and six of these (40%)
immovable assets have encountered ownership problems.
All the immovables are registered in the 1936 Declaration
and the foundation acquired no assets after 1936. In total,
the title deeds of seven assets are registered under the
foundation. There are no assets that have been returned
to the foundation within the scope of legal arrangements
made in the 2000s.

Two lots that were title registered assets of the
foundation were expropriated during the expansion work
of Istanbul Street in 1984 (TK 290 ve TK 291). These lots no
longer exist. The now privately owned land of the shop on
Hamam Street (TK 294) is a property that the foundation
has lost (see Map 8).

Documents in the archives of the foundation reveal
that there were assets on Tasevler Street in the immediate
north of the church that have now been lost. According to
musakkafat® tax records in Ottoman, taxes were being
paid for four separate houses (no.s 5, 7, 19 and 21). One of
such records is a title deed dated 26 November 1919. The
date of the title deed is remarkably the same date with the
registration date of the assets the foundation did not lose.
However, it has not been determined to which lots these
houses correspond to. Documents in the archive of the
foundation show that the houses at number 7 and 21 were
sold in 1930. The fate of the other houses is unclear.

YESILKOY SURP ISDEPANOS ARMENIAN CHURCH
SCHOOL AND CEMETERY FOUNDATION

In 1826, Gunpowder Chief Simon Amira Dadyan (1777-
1832) ordered the construction of a church for the Armenians
in the neighbourhood. In 1843, Gunpowder Chief Bogos
Bey, also a member of the Dadyan family, had the Yesilkoy
Surp Isdepanos Armenian Church built and the church was
consecrated in 1846 (see Map g on page 211).# It is known
that an Armenian school was opened here in 1860. In 1878,
the Kapamaciyan Mixed Primary School was built adjacent
to the church and began education.* This school which had
three classes was closed in 1942. In 1955 the nursery section
of today’s Private Yesilkdy Armenian Primary School was
opened, and two years later the primary school section
began education.

PROPERTIES OF THE SURP ISDEPANOS ARMENIAN CHURCH
SCHOOL AND CEMETERY FOUNDATION

The foundation has a total of 17 assets, three of them are

YESILKOY SURP ISDEPANGS ERMENI KILISESI (2011)

YESILKQOY SURP ISDEPANOS ARMENIAN CHURCH (2011)

YESILKGY ERMENI ILKOGRETIM OKULU (2011)

YESILKOY ARMENIAN PRIMARY SCHOOL (2011)

hayrats and the others are akars. Apart from two assets in
Yesilkdy and Beyoglu, all of these have encountered various
problems regarding title deed registration.

The title deed of the church lot (TK 82) the owner section
of which had been left vacant could only be registered after
the right for applications was granted to foundations in 2008.
The ownership of this lot (TK 150), a section of which is used by
the school, belongs to the Treasury. Applications have been
made within the scope of decree law dated 27 August 201 for
the entire lot (TK 1166), another lot that is on the same block
and that belongs to the Treasury (TK1167) and a further lot (TK
1168) that belongs to the Directorate General of Foundations.
These application process has not concluded. The Yesilkdy
Armenian Cemetery that had passed into Municipality
ownership like other cemeteries and that for a long time was
used as an open public market (TK 836) has been returned to
its rightful owner as a result of the case filed by the foundation
in 2012 (see Map 9 on page 211). The other expropriated
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MAP 9. THE PROPERTIES OF THE YESILKOY SURP ISDEPANOS ARMENIAN CHURCH, SCHOOL AND CEMETERY FOUNDATION IN YESILKOY

HARITA S, YESI LKOY SURP ISDEPANQS ERMENI KILISES], MEKTEBI VE MEZARLIGI VAKFININ YESILKOY'DEKI MULKLERI
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Belediye’nin miilkiyetine gecen ve uzun siire halk pazari
olarak kullanilan Yesilkdy Ermeni Mezarlig (TK 836), vakfin
actigi davanin 2012 yilinda sonuglanmasi ile, tekrar gergek
sahibine donmiistiir (bkz. Harita g, s. 211). Kamulastirilan
diger miilk ise Emindnii (Fatih) ilgesi, Saridemir Mahallesi,
Ragip Gumiispala Caddesi’nde bulunan bir diikkandir (TK
837). Sahil diizenlemesi nedeniyle kamulastirilan bu parselin
bedeli vakfa 6denmemistir (bkz. Harita 31, s. 294).

Siibyan Mektebi Sokak’taki bir parselin miilkiyeti, vakif
aleyhine agilan dava sonucunda VGM’ye gegmistir (TK 835).
Vakif, bu sokakta yan yana bulunan iki arsasini ve bir evini
ise, 1967°de bagiscinin mirasgilarinin agtigl davanin, vakifta
olan tapunun iptal edilmesi ile sonuglanmasi ilizerine kay-
betmistir. Daha sonra bu miilkler birlestirilerek yeni bir par-
sel olusturulmustur (TK 840-841-842). Yesilkéy Umraniye
Bostani Sokak’ta yan yana yer alan miilklerden ikisi de (TK
838 ve TK 839) baska parsellere doniismiistiir. Bunlarin ne
zaman kaybedildigi bilinmemektedir. Siibyan Mektebi So-
kak ile Umraniye Bostani Sokak’in kesistigi kosede bulunan
parselin numarasi da degismistir. 1936 Beyannamesi’nde
okul olarak kaydedilen bu arazinin (TK 834) miilkiyeti de
Vakiflar Genel Miidiirliigii’ne gegmistir (TK 834) (bkz. Ha-
rita 9, s. 21). Vakfin kaybettigi miilklerin sonuncusu, 1936
Beyannamesi’nde ‘Ermeni Kilisesi Sokak no. 5’ olarak yer
alir. Hangi parsele tekabiil ettigi tespit edilemeyen bu ev de
muhtemelen Uglincii sahislara gegmistir.

BESIKTAS

17. ylizyilda, yogun bir Yahudi ve Rum niifusu olan
Besiktas’in yukari kisminda az sayida Ermeni’nin de yasadi-
&1 ve kiiglik bir Ermeni kilisesi bulundugu, ancak bu kilisenin
1759°da yikildigi bilinmektedir.=

Besiktas ilgcesinde hayri merkezi olan dort vakif vardir:
Besiktas Surp Asdvadzadzin Ermeni Kilisesi Vakfi

Ortakoy Surp Asdvadzadzin Ermeni Kilisesi ve Mektebi
Vakfi

Ortakoy Surp Krikor Lusavori¢ Ermeni Katolik Kilisesi
Vakfi

Kurugesme Yerevman Surp Hag Ermeni Kilisesi Vakfi

Bu vakiflarin yani sira Besiktas’ta baska Ermeni kurumla-
rinin da miilkleri vardir. Ortakdy’deki Andonyan Ermeni Ka-
tolik Manastiri ve Mektebi’ne ait manastira VGM tarafindan
el konmustur (bkz. ‘Ortakoy’de El Konan Bir Egitim Kurumu’
baslikli bolim, s. 124).

Ilcede, Ermeni kurumlarina ait toplam 56 tasinmaz var-
dir. Bunlardan 37’ (%55) gesitli sorunlarla karsilasarak va-
kiflarin miilkiyetinden ¢ikmistir. Yargi yoluyla ya da Avrupa
Birligi’ne uyum yasalari ¢ergevesinde geri alinip vakif adina
tapu tescili yapilabilen tasinmazlarin sayisi 12°dir. Agustos
2012 itibariyle, Besiktas’taki 19 Ermeni miilkii halen gasp al-
tindadir. Grafik 8’te miilklerin giincel tapu kayitlarina gore
dagilimi goriilebilir.

BESIKTAS SURP ASDVADZADZIN ERMENI KILISESI VAKFI

Besiktas’ta, 1759’da yikilan ahsap bir sapelin yerine, 1838
yilinda Hassa Mimari Garabed Amira Balyan tarafindan kagir
bir bina olarakinsa edilen Surp Asdvadzadzin Kilisesi, 1987’de
kapsamli bir onarimdan gegirilmistir ve halen ibadete agiktir.
O donemde kiliselerin kubbeli olmasi yasak oldugu halde, —
muhtemelen, mimar Garabed Balyan’in niifuzu sayesinde—
kubbeli olarak inga edilmistir.* (bkz. Harita 10, s. 216)

BESIKTAS ERMENI MEZARLIGI

Bugiin Abbasaga Parki’nin bulundugu bolgede, gegmiste,
kiliseye ait bir mezarlik vardi. Miisliiman mezarliginin hemen
yaninda olan Ermeni mezarliginin arazisi, 1776’da Papaz
Giireg Manuelyan tarafindan satin alinmis, 1849’da Garabed
Amira Balyan tarafindan duvarlarla cevrilmistir. Ermeni
Patrigi Harutyun Vehabedyan, bu araziyi istimlak etmek
isteyen II. Abdiilhamid’e 4 Mart 1887’de bir dilek¢e sunar.
Padisah, mezarligin Ermeni toplumunun elinde kalmasina
ve mevcut mezarlarin korunmasina ama duvarlarin yikilip
arazinin bahce haline getirilmesine ve buraya yeni olii
gomiilmemesine karar verir.*s 1930’lara kadar metruk kalan
mezarlik arazisi, 1939°da Istanbul Valisi Liitfi Kirdar’in karari
dogrultusunda orada bulunan Misliiman mezarligiyla
birlikte istimlak edilir ve park (Abbasaga Parki) haline getirilir
(bkz. Harita 10, s. 216). Ilgedeki diger mezarlik, giiniimiizde
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asset is a shop in the Eminonii (Fatih) Borough, Saridemir
Neighbourhood on Ragip Giimiispala Street (TK 837).
Compensation has not been paid for this lot that was
expropriated for the reorganization of the coastal area
(see Map 31 0n page 294).

The ownership of a lot on Siibyan Mektebi Street
(TK 835) has passed on to the Directorate General of
Foundations as a result of a lawsuit filed against the
foundation. The foundation also lost two lots and a house
in adjacent locations on this street when the lawsuit filed
in 1967 by the donator resulted in the cancellation of the
title deed that was in the hands of the foundation. Later,
these assets were combined to form a new lot (TK 840-841-
842). Two of the adjacent properties on Yesilkdy Umraniye
Bostani Street (TK 838 and TK 839) have also become other
lots. The date of their loss is unclear. The number of the lot
ontheintersection of Siibyan Mektebi Street and Umraniye
Bostani Street has also changed. The ownership of this
piece of land that was registered as a school in the 1936
Declaration (TK 834) has also passed onto the Directorate
General of Foundations (see Map g). The final asset the
foundation has lost is registered in the 1936 Declaration as
‘Armenian Church Street no.5’. It has not been determined
to which lot this house corresponded to, and the property
has probably passed onto third parties.

BESIKTAS

Besiktas had a dense Jewish and Greek population in
the 17" century, and it is also known that a small number of
Armenians lived in the upper part of the neighbourhood and
that there existed a small Armenian church here, which was
demolished in 1759.4

In the Besiktas Borough, there are charitable centers of
four foundations:

Besiktas Surp Asdvadzadzin Armenian Church Foundation

Ortakdy Surp Asdvadzadzin Armenian Church and School
Foundation

Ortakoy Surp Krikor Lusavori¢ Armenian Catholic Church
Foundation

Kurugesme Yerevman Surp Hag¢ Armenian Church
Foundation

In addition to the assets of the four foundations of
the borough, there are also assets of other Armenian
institutions. The monastery that belonged to the Andonyan
Armenian Catholic Clergy Monastery and School in Ortakoy
was seized by the Directorate General of Foundations (see
‘An Educational Institution Seized in Ortakdy’ on page 125).

There are a total of 56 immovable assets that belong
to Armenian institutions in the borough. 31 of these (55%)
suffered various problems and are no longer under the
ownership of foundations. 12 assets have been returned
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through judicial processorwithinthe framework of European
Union accession laws, and have been title deed registered in
the name of the foundations. As of August 2012, 19 Armenian
properties in Besiktas are still subject to extortion. The
distribution of the assets according to contemporary deed
records can be seen in Graph 8.

BESIKTAS SURP ASDVADZADZIN
ARMENIAN CHURCH FOUNDATION

The Surp Asdvadzadzin Church was built in 1838 in
Besiktas, in place of a wooden chapel that was demolished
in 1759 by the Imperial Architect Garabed Amira Balyan as
a stone building. A comprehensive renovation took place in
1987, and the churchis currently open to the public. Although
domes were not allowed in church buildings during the
period, the Surp Asdvadzadzin Church does feature a dome,
probably thanks to the influence of its architect Garabed
Balyan.*(see Map 10 on page 216)

BESIKTAS ARMENIAN CEMETERY

In the past there used to be a cemetery that belonged to
the church where the Abbasaga Park is located today. The
piece of land of the Armenian cemetery that was adjacent
to the Muslim cemetery had been purchased by Priest Giireg
Manuelyan and was surrounded by walls in 1849 by Garabed
Amira Balyan. On 4 March 1887, the Armenian Patriarch
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GARABED BALYAN TARAFINDAN INSA EDILEN BESIKTAS SURP ASDVADZADZIN KILISESI (2010)

BESIKTAS SURP ASBVADZADZIN CHURCH CONSTRUCTED BY GARABED BALYAN (2010)

Bogazici Kopriisi’'ne baglanan Yildiz kavsaginin ve Sait
Ciftci Dispanseri’nin oldugu yerdeydi. 1950’lerde Barbaros
Bulvari yapilirken kamulastirilarak yok edilmistir.

MAKRUHYAN ERMENI ILKOGRETIM OKULU

1868°de, Sarkis Balyan, donemin (inli piyanistlerinden
olan esi Makruhi Balyan’in geng yasinda vefat etmesinin
ardindan, kayinpederi Arakel Dadyan ile birlikte, onun adi-
ni yasatmak igin Besiktag’ta yaptirdigi Makruhyan Okulu,
Besiktas Surp Asdvadzadzin Ermeni Kilisesi biinyesinde ku-
rulan ancak 19. yiizyilin baslarinda bir yangin sonucu harap
olan Tibradun Okulu’nun yerine insa edilmistir.*® (bkz. Hari-
ta1o, s. 216)

Semtteki Ermeni niifusunun azalmasindan dolay1 6g-
renci sayisi lice kadar diisen okul 1983 yilinda faaliyete ara
verir. Surp Asdvadzadzin Kilisesi’nden Arman Marasliyan,
okulun kapatilmasinin nedenini su sozlerle agiklar: “Ya Or-
takoy Tarkmangats ya da Makruhyan kapanacakti. Tark-
mangats yonetimi okulu kapatmadigiicin bunu biz yaptik.”+
Besiktag’ta kalan 6grenciler, kilise vakfinin imkanlanyla
Esayan, Karagozyan ve Kalfayan okullarina gonderilir.+® Bir
siire harap halde kalan okul binasi, 2010 yilinda kilise vakfi
tarafindan Pera Giizel Sanatlar Okulu’na kiralanmigtir. Okul
olarak kullanilmasi planlanan binanin restorasyon ¢alisma-
lar siirmektedir.

BESIKTAS SURP ASDVADZADZIN
FRMENI KILISESI VAKFI'NIN MULKLERI

Vakfin, hepsi 1936 Beyannamesi’nde kayitli olan, toplam
22 adet miilkii vardir. Bunlardan doérdii hayrat (kilise, okul ve
iki mezarlik), 18°i ise akar vasfindadir; sekiz adedi (%433) miil-
kiyet sorunu yasamistir. Kilise ve bir akarin tapusu, Avrupa
Birligi’ne uyum amaciyla vakiflara taninan basvuru hakkin-
dan yararlanilarak geri alinabilmistir. Fatih Cakmakgilar
Yokusu’nda yer alan bir diikkan ise, ortakligin giderilmesi
davasi ile satilarak vakfin elinden cikmistir. Iade edilenlerle
birlikte, toplam 15 adet tasinmaz su anda vakfin miilkiyetin-
dedir (bkz. Grafik g).

Vakfin Besiktas’taki el konan tasinmazlarindan olan
mezarlik (TK 350), yukarida anlatildigi gibi, Belediye’ye geg-
mistir. Diger mezarligin sinirlari net olarak belirlenememistir.
Kilisenin yakinindaki bir eve (TK 337) Vakiflar Genel Miidiir-
liigii el koymustur. Bu evin karsisinda yer alan bir baska evin
parseli ise (TK 339) giiniimiizde sahis miilkiyetindedir ve bas-
ka bir parselle birlestirilmistir (bkz. Harita 10, s. 216).

Vakfin, Fatih ilgesi sinirlar dahilindeki el konan tasin-
mazlarindan biri, Kapaligars’’daki Kazazlar ve Kalpakgi-
larbasi sokaklarinin kesistigi noktada bulunan ve Uskii-
dar Surp Garabed Ermeni Kilisesi Vakfi ile ortaklasa sahip
olunan diikkandir (TK 344). Surp Garabed Kilisesi’nin 1936
beyannamesinde 67., Besiktas Surp Asdvadzadzin Erme-
ni Kilisesi’nin 1936 Beyannamesi’nde ise 22. sirada yer alan
diikkan, su anda sahis ve vakif miilkiyetindedir. Iki vakfin
elinde de tapu olmadigindan, diikkanin VGM’ye gegmis ol-
masi ihtimal dahilindedir, ancak hangi vakfin hissesinin sah-
sa, hangisinin VGM’ye gectigi bilinmemektedir. Dolayisiyla,
bu diikkan ‘akibeti bilinmeyenler’ kategorisinde yer almistir.
Ayni ilcede, Okgularbasi Caddesi’nde bulunan ve (TK 993)
yol genisletme nedeniyle kamulastirilan bir baska diikkanin
ise parseli mevcut degildir (bkz. Harita 30, s. 287).

ORTAKQY SURP ASDVADZADZIN
ERMENI KILISESI VE MEKTEBI VAKFI

17. ylizyilin ikinci yarisinda Egin (Agin, Kemaliye) ve ona
bagli Abuceh kdyiinden Ermeniler Istanbul’a goc edip Orta-
koy tepelerine, Tasmerdiven’e ve Yildiz eteklerine yerlesir-
ler. Burada, Patrik Hovhannes Golod déneminde agilan —ve
1665 yilina ait bir elyazmasinda adi ‘Giragos’ olarak gecen—
ahsap kilise zamanla harap olup yikilir. Onun yerine insa edi-
lip 15 Aralik 1824’te ibadete agilan Surp Asdvadzadzin Kilise-
si, 1835 yilinda yeniden yapilir (bkz. Harita 1, s. 217). Halen
ibadete agik olan kilisenin iki tarafinda bulunan sapellerden
soldaki ‘Surp Yerrortutyun’, sagdaki ise ‘Surp Isdepanos’
olarak anilmaktadir.+

ORTAKQOY ERMENI MEZARLIKLARI

Kiliseye ait iki mezarlik vardir. Ambarlidere mevkiinde
bulunan eski mezarlik 17. yiizyilin ikinci yarisindan beri kul-
lanimdadir. Ortakdy Ambarlidere Ermeni Mezarligi (TK 202),
1968’de Milli Emlak tarafindan, kiliseden habersiz olarak ka-
mulastirilir. Mezarliklarin Belediye tarafindan idare edilip ko-
runmasi gerekirken, burasi 6zel miilkiyet muamelesi goriir.
Kamulastirma mantigi agisindan kamu yarari gozetilmesi
zorunlu olmasina ragmen, mezarlik yapilasmaya agilir. Daha
sonra, vakif 19 Subat 1997 tarihinde Hazine’ye dava acar.
1998°’de, mahkemenin vakif lehine karar vermesi iizerine, me-
zarlik 16 Nisan 1999’da vakif adina tescil edilir.5° Harap halde
olan mezarlik arazisinde, vakif tarafindan, bir insaat sirke-
tiyle anlasmali olarak, temeli 2006 yilinda Patrik II. Mesrob
tarafindan atilan ve ‘Lotus Evleri’ olarak anilan liiks konut ve
aligveris merkezi inga edilmistir. (bkz. Harita 12, s. 222)
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Harutyun Vehabedyan presented a petition to Sultan
Abdiilhamid IT who wanted to expropriate this piece of land.
The Sultan decreed that the cemetery would remain as the
property of the Armenian community, and that the existing
graves would be preserved; however, the walls would be
demolished, the piece of land would be transformed into a
garden and no new burials would take place.* The cemetery
land remained derelict until the 1930s, and in 1939, following
the decree of Litfi Kirdar, the Mayor of Istanbul, it was
expropriated with the neighbouring Muslim cemetery and
the park that exists today (Abbasaga Park) was built (see
Map 10 on page 216). The other cemetery in this borough
was located where Yildiz Crossroad, which combine to
Bosphorus Bridge, and Sait Cift¢i Medical Center lie today.
The land is expropriated in 1950s while Barbaros Boulevard
was constructed.

MAKRUHYAN ARMENIAN PRIMARY SCHOOL

In 1868, following the death of his wife, and a renowned pi-
anist of the age, Makruhi Balyan at a young age, built, along
with his father-in-law Arakel Dadyan, the Makruhyan Schoolin
Besiktas in her memory. The school was built on the location of
the Tibradun School, which was founded within the body of the
Besiktas Surp Asdvadzadzin Armenian Church but was destro-
yed in a fire in the early 19" century.*(see Map 10 on page 216)

The school suspended its opeations in 1983 when its
number of students dropped to only three as a result of the
declining Armenian population in the neighbourhood. Ar-
man Marasliyan of the Surp Asdvadzadzin Church explains
the reasons behind the closing of the school as follows: “It
was going to be either the Ortakdy Tarkmangats School, or
Makruhyan. The Tarkmancats administration did not close
their school, so we had to.”# The remaining students were
sent to the Esayan, Karagozyan and Kalfayan schools with
the support of the church foundation.“ The school building
remained derelict for a period, and was rented out to the
Pera Fine Arts group. The building will be used as a school,
and the renovation continues.

ASSETS OF THE BESIKTAS SURP ASDVADZADZIN
ARMENIAN CHURCH FOUNDATION

The foundation has a total of 22 assets, all of which are re-
gistered in the 1936 Declaration. Four of these are hayrat [cha-
ritable properties such as schools, churches, cemeteries],
and 18 are akar [real estate properties generating income]; 8
of them (33%) have had problems related to their status as
foundation assets. The title deeds of the church and one akar
[real estate properties generating income] were retrieved via
the right for application vested in foundations as part of the
EU accession process. A shop on Cakmakgilar Yokusu [Hill]
in Fatih was sold in order to resolve a joint ownership issue.
A total of 15 immovable assets including the returned assets
are presently owned by the foundation (see Graph g).

13; 59%
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The cemetery, an immovable asset of the foundation
located in Besiktas (TK 350) was expropriated as related above
and entered the ownership of the Municipality. The borders
of the other cemetery has not been determined definitely. A
house close tothe church (TK 337) and owned by the foundation
was seized by the Directorate General of Foundations. The lot
of another house (TK 339) located opposite the former is in
private ownership today and its lot has been incorporated with
another lot (see Map 10 on page 216).

One of the foundation’s immovable assets within the
borders of the Fatih Borough is the shop jointly owned with
the Uskiidar Surp Garabed Armenian Church Foundation and
locatedonthecorneroftheKazazlarandKalpakgilarbasistreets
in the Grand Bazaar (TK 344). The shop is listed in 67 place in
the Surp Garabed Armenian Church’s 1936 Declaration, and
in 22" place in the Besiktas Surp Asdvadzadzin Church’s 1936
Declaration; and is presently under personal and foundation
ownership. Since neither foundation holds a title deed, the
shop may have entered into the ownership of the Directorate
General of Foundations; however, it is unclear which share
belonging to which foundation has been transferred to the
person, and which to the Directorate General of Foundations.
Therefore, this shop has been included in the ‘indeterminate
status’ category. The parcel lot of a shop in the same borough
on Okgularbasi Street (TK 993) that was expropriated for road
widening has been cancelled (see Map 30 on page 287).
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Semtin diger Ermeni mezarligi (TK 846) ise Yildiz
Parki’nin yan tarafindadir (bkz. Harita 1, s. 217). Sehirdeki
diger mezarliklar gibi, 1930 yilinda Belediye’nin miilkiyeti-
ne gecirilmis ve zaman iginde askeri alana dahil edilmistir.
20. ylizyil baglarinda gizilmis haritalarda, bu alanin Ermeni
mezarligi oldugu goriilebilmektedir. 27 Agustos 20m tarihli
kanun hiilkmiinde kararname kapsaminda, Vakiflar Meclisi,
mezarligin ait oldugu vakfa iade edilmesine karar vermistir.

ORTAKQOY TARKMANGATS ERMENI ILKOGRETIM OKULU

Amira Miricanyan tarafindan 1795’te kurulan ve karma
egitim verilen okulun 19. yiizyil baglarindaki tahmini 6gren-
ci sayisi 210°dur. Okul binasi 1800 ve 1812 yillarinda onarim-
dan gecmistir.s' Egitim-6gretimin halen devam ettigi okulun
milkiyeti vakiftadir. (bkz. Harita 1, s. 217)

ORTAKQY HIRIPSIMYANTS KIZ OKULU

1860’ta kiz ogrenciler igin kurulan ve 1877°de, fakir kiz
gocuklarin egitim gordiigli Nektaryan Okulu ile birlesen Hi-
ripsimyants Okulu, 1906’da Tarkmangats Okulu’na katilir
ve burada karma egitim verilmeye baslanir. Okulun binasi,
Anadolu’dan gdcen Ermeni ailelerin diizenlerini kuruncaya
kadar barindiklari bir yer olarak, kamu yararina kullanilmaya
devam eder. Ancak Hazine tarafindan el konan eski okul bi-
nasi (TK 1122) glinlimiizde yok olmustur ve okulun arazisinde
gecekondular bulunmaktadir. Vakif araziyi geri almak igin ac-
tig1 davayi 2012 yili icinde kazanmistir; tapunun alinabilmesi
igin Yargitay’in onayi beklenmektedir. (bkz. Harita 11, s. 217)

ORTAKOY SURP ASDVADZADZIN ERMENI KILISESI VE
MEKTEBI VAKFI'NIN MULKLERI

Vakfin hayratlan (kilise, okul ve iki mezarlik) ile birlikte
toplam 31 taginmazi vardir. Bunlarin 19’u (%461) sorun yasa-
mistir. Miilkiyeti su anda vakifta olan 17 tasinmazin altisi,
mahkeme yoluyla veya AB uyum yasalari gercevesindeki
basvurular sonucunda iade edilmis olan parsellerdir. Uc
tasinmazin (TK 202, TK 241, TK 591) tapu tescili vakif adina
yapilmistir. Ancak, Eyliil 2012 itibariyle, iki tasinmazin (TK
237 ve TK 1122) iade siireci heniiz tamamlanmamistir. Tapu
tescili igin Yargitay’in yerel mahkemenin kararini onamasi
beklenmektedir. Yukarida bahsedildigi gibi, mezarligin (TK
846) iadesi ile ilgili Vakiflar Meclisi tarafindan karar verilmis
ve tapu kaydi vakif adina diizenlenmistir. Iade edilen tasin-
mazlar, sorunlu miilklerin 637’ini olusturmaktadir.

Vakfin, biri Ortakdy Miiezzin Sokak’ta bir arsa, digeri ise
Kapaligarsi bolgesindeki Kolanci Han’daki bir oda olan iki
akarinin giincel kadastro bilgileri ve maliki tespit edileme-
mistir. Fatih Tayahatun Mahallesi’ndeki Kumrulu Han’da
bulunan iki odanin (TK 590) malik(ler)i de bilinmemektedir.
(bkz. Harita 31, s. 294)

Kamulastinlan ve artik mevcut olmayan parseller (TK
586, TK 587, TK 588), Bogazici Kopriisi’niin giizergahinda
yer aldiklari igin kaybedilmistir. Targin Sokak’taki evin (TK

5; 19%
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236) miilkiyeti Hazine’ye gegmistir. Ciragan Caddesi’ndeki
diikkana (TK 238) ve Fakirhane Sokak’taki iki eve (TK 239 ve
TK 240) Vakiflar Genel Miidiirligii tarafindan el konmustur.
Bu iki ev Kara Mustafa Pasa Vakfi (mazbut vakif) adina ta-
puludur. Fakirhane Sokak’taki arsa (TK 242) ve Dereboyu
Caddesi’nde bina (TK 589), sahis miilkiyetindeki tasinmaz-
lardir. (bkz. Harita 11, s. 217)

ORTAKOY SURP KRIKOR LUSAVORIC ERMENI KATOLIK
KiLISESI VAKFI

Istanbul Ermeni Katolik toplumunun insa edip ibadete ac-
tigrilk kilise, Galata’daki Surp Pirgic Kilisesi’dir. II. Mahmud’un
6 Ocak 1830 tarihinde verdigi irade ile Katolik Ermeniler kilise
yapma hakki elde eder ancak pratikte bu konuda gesitli sorun-
lar yasanir. Bu sorunlar agsmak igin, mevcut kiliseleri onarma
bahanesiyle izin alinip yeni kiliseler insa edilir. 19. ylizyilin bas-
larinda Ortakdy’deki Katolik niifusunun artmasi lizerine, 5 Ka-
sim 1837 tarihli fermanla, burada bir kilise insa edilmesine izin
verilir. Krikor Hekimyan tarafindan bagislanan arazide, Istan-
bul Ermeni Katolik toplumunun ikinci kilisesi olarak insa edilen
Ortakoy Surp Krikor Lusavorig Kilisesi, 6 Ocak 1839 tarihinde
ibadete agilmistir.5? (bkz. Harita 11, s. 217)

Mimarisi Roma bazilikalarini andiran kilisede dort kiigiik

sunakveiistiisteyapilmigikibalkonvardir.Eskiden,camilerde
oldugu gibi, kiliselerin merkez kismi erkeklere, balkonlar
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ORTAKOY SURP ASDVADZADZIN ARMENIAN CHURCH AND
SCHOOL FOUNDATION

In the second half of the 17" century Armenians from
Egin (Agin, Kemaliye) and its Abugeh village migrated
to Istanbul and settled along the hills of Ortakdy, in
Tasmerdiven and the skirts of Yildiz. The wooden church
opened during the reign of Patriarch Hovhannes Golod
—and referred to as ‘Giragos’ in a manuscript dated 1665—
eventually grew dilapidated and collapsed. The Surp
Asdvadzadzin Church was built in its place, and was
consecrated on 15 December 1824. It was rebuilt in 1835 (see
Map 11 on page 217). The church is currently open to the
public; of the two chapels that flank the church, the chapel
to its left is referred to as ‘Surp Yerrortutyun’, and the one
to its right as ‘Surp Isdepanos’.#

ORTAKQY ARMENIAN CEMETERIES

There are two cemeteries that belong to the church. The
old cemetery in the Ambarlidere area has been used since the
second half of the 17" century. The Ortakdy Ambarlidere Ar-
menian Cemetery (TK 202) was expropriated in 1968 by the Di-
rectorate General of National Property without informing the
church beforehand. Although cemeteries are legally admi-
nistered and protected by the Municipality, the expropriated
cemetery was treated as private property. Although the logic
of expropriation should dictate that public interest is conside-
red, the cemetery was opened to development. Much later,
on 19 February 1997, the foundation filed a lawsuit against the
Treasury. In 1998, the court ruled in favour of the foundation
and the cemetery was registered in the name of the foundati-
on on16 April1999.5° The foundation developed a project with
a construction company to build a luxury residence and shop-
ping centre complex called ‘Lotus Evleri’ [Lotus Homes] on
the derelict cemetery grounds and the foundation was laid in
2006 by Patriarch Mesrob II. (see Map 12 on page 222)

The other Armenian cemetery in the neighbourhood (TK
846) is adjacent to the Yildiz Park (see Map 11 on page 217).
As with other cemeteries in the city, it was confiscated and
transferred to the ownership of the Municipality in 1930,
and in time, it was included in the military zone closeby.
Maps from the early 20" century clearly show this piece of
land as an Armenian cemetery. Within the scope of the dec-
ree law dated 27 August 2011, the Foundations’ Assembly
ruled for the return of the cemetery to the foundation.

ORTAKQY TARKMANGATS ARMENIAN PRIMARY SCHOOL

Founded by Amira Miricanyan in 1795, the school,
where mixed education was given, had a student body of
around 210 in the early 19* century. The school building
was renovated twice in 1800 and 1812.5 The school, owned
by the foundation, continues to serve as an educational
institution. (see Map 110n page 217)

ORTAKOY HIRIPSIMYANTS GIRLS' SCHOOL

Founded in 1860 for girls, and unified in 1877 with the
Nektaryan Girls’ School for students of lesser means, the
Hiripsimyants Schoolwasthenaddedinigo6tothe Tarkmangats
School and the new school began to provide mixed education.
The school building continued to be used for public good as a
temporary residence for Armenian families that had migrated
from Anatolia until they managed to set up their new homes.
However, the old school building seized by the Treasury (TK
1122) has today been destroyed and there are shanty houses
on the land of the school. The foundation won the case it filed
in 2012 for the return of the land; and the foundation is waiting
for confirmation of the court ruling from the Supreme Court to
receive the title deed. (see Map 11 0n page 217)

THE PROPERTIES OF THE ORTAKQY SURP ASDVADZADZIN
ARMENIAN CHURCH AND SCHOOL FOUNDATION

Thefoundation has3iimmovable assetsin totalincluding
the hayrat [charitable properties such as schools, churches,
cemeteries]. 19 of these (61%) came across problems. 6 of
the 17 immovable assets presently under the foundation’s
ownership are lots returned either via court ruling or after
applications within the framework of the EU accession laws.
The title deed registrations of three immovable assets (TK
202, TK 241, TK 591) have been made in the foundation’s
name. However, as of August 2012, the return process of
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kadinlara ayrilirdi. Bu usulden 1850’lerde vazgegilmis, sonra
insa edilen kiliselere balkon yapilmamistir.s

ORTAKOY SURP KRIKOR LUSAVORIG ERMENI KATOLIK
KILISESI VAKFI'NIN MULKLERI

Calisma kapsaminda, vakfa ait yedi tasinmaz bulundugu
tespit edilmistir. Hayratlarinin (kilise ve okul) yani sira bes
adet akari mevcuttur. Kilise parseli disinda, bu taginmazlarin
hepsi miilkiyet sorunu yasamis ve bunlardan dordii (TK 1004,
TK 1005, TK 1006, TK 1007) mahkeme kararlariyla vakfa iade
edilmistir (bkz. Haritam, s. 217). Eski okul binasinin bulundugu
parsel (TK 1026) ile Beyoglu Taksim Yaghanesi Sokak’taki ev
(TK1027) sahis miilkiyetindedir (bkz. Harita 11 ve Harita 14).

KURUCESME YEREVMAN SURP HAG ERMENI KILISESI VAKFI

Kurugesme’ye Ermeni niifusun yerlesmesi 17. ylizyi-
la uzanir. Koémiirciyan, semtteki kilisenin 17. yiizyila kadar
‘Surp Nisan’ adiyla anildigini belirtir.>* 18. yiizyil sonunda
Patrik Gagzivanli Zakarya tarafindan yeniden insa ettirilen
kilise, 28 Subat 1798°de, Surp Hag adiyla ibadete agilmistir.
Latin Kilisesi’ne bagli rahipler, kendi kiliseleri olmadigi igin,
ayinlerini bir siire bu kilisede yaparlar. Patrik Isdepanos
Agavni doneminde kagir olarak yeniden insa edilen kilise
bugiinkii halini alir ve 16 Kasim 1834 tarihinde tekrar ibadete
agilir (bkz. Harita 12, s. 222). Kilisenin gan kulesi 1858’de insa
edilmistir. Gomidas Vartabed’in, 2 Mayis 1910°da vaiz olarak
atandigi bu kilisede kurdugu koro, 24 Kasim 1918’den beri
‘Gomidas’ adiyla anilmaktadir.5s

SURP TARKMANGATS ERMENI KARMA OKULU

Kurugesme, Arnavutkoy ve Bebek civarinda yasayan
Ermenilerin egitim ihtiyacini karsilamak iizere 1835 yilinda
kurulan Surp Tarkmangats Okulu’nun binasi 1905 yilinda
onarimdan gegcirilmis ve okula bir ana sinifi eklenmistir.
Birinci Diinya Savasi’nda biiyiik zarar géren ve 1918°’de ona-
rimdan gegirilen bina, okulun Arnavutkoy’e tasinmasinin
ardindan, vakfa gelir getirmesi amaciyla kiraya verilir.
1926°da Cumhuriyet déneminin ilk erkek ve kiz mezunlari-
ni veren okul, 1928’de, Maarif Miidiirliigi’niin uygulama-
ya soktugu alti yillik 6gretim programina gecer. Okul, 6g-
renci mevcudunun diismesi ve maddi sikintilar nedeniyle,
1934’te egitim faaliyetine son verir; okul binasi ise 1974’te
yikilir.5¢(bkz. Harita 12, s. 222)

KURUCESME ERMENIMEZARLIGI

Kurugesmeiistii’nde yer alan ve Surp Hag Kilisesi’yle bir-
likte 17. yuizyilin ilk yarisinda kuruldugu diisiiniilen mezarlik
(bkz. Harita 12, s. 222), 1930 yilinda, diger mezarliklar gibi,
Belediye’nin himayesine ve miilkiyetine verilmistir. 1944’te,
buraya yeni gomii yapilmasi saglik agisindan sakincali gorii-
lerek yasaklanir. Bugiin mezarlik gok bakimsiz durumdadir.
Osmanlrda uzun siire Darphane’yi yonetmis Diizyan aile-
sinin mensuplarinin, bu mezarlikta yer alan ve tarihi deger
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taslyan mezarlarinin metal kafesleri ve mermer kitabeleri
talan edilmigtir.s

KURUGESME YEREVMAN SURP HAG
FRMENI KILISESI VAKFI'NIN MULKLER]

Vakfin ii¢ hayrati (kilise, okul, mezarlik) ve bir aka-
r bulunmaktaydi. Bunlardan yalmizca kilise parseli vak-
fin adina tapuludur. Okul parseli (TK 1169) Vakiflar Genel
Miidiirliigii’niin, mezarlik (TK 200) ise Belediye’nin miilkiye-
tindedir (bkz. Harita 12, s. 222). El konan akari, 1936 sonrasi
edinilmistir.

Vakfin hayratlarn disindaki tek miilkii, Arnavutkdy Beyaz
Giil Sokak’taki diikkandir (TK 8). 1962 yilinda, Agavni adli bir
hayirsever tarafindan kilise vakfina hibe edilmistir. Ancak
Vakiflar Idaresi, 11 Agustos 1978 tarihinde Istanbul 10. As-
liye Hukuk Mahkemesi’nde actigi davayla, Yargitay Hukuk
Genel Kurulu’nun cemaat vakiflarinin mal edinemeyecegine
dair kararini gerekce gostererek, tapuda kilise vakfi adina
olan kaydin iptaliniister. Mahkeme, 18 Haziran 1979’da, vak-
fin hibe yoluyla edindigi yegane tasinmazin kilise adina olan
tapu kaydinin iptaline karar verir. Yargitay 1. Hukuk Dairesi
de 15 Ekim 1979 tarihli karariyla yerel mahkemenin kararini
onar. Boylece, Agavni adli hayirseverin hibesi iptal edilerek,
miilk vakfin elinden alinir.® Diikkdn su anda bir sahsin lizeri-
ne kayitlidir. (bkz. Harita 12, s. 222)
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two immovable assets (TK 237 ve TK 1122) has not been
completed. The Supreme Court’s confirmation of the local
court’s ruling is being awaited for title deed registration. As
stated above, the Council of Foundations has ruled for the
return of the cemetery (TK 846) and the title deed procedure
has been carried out. The returned immovable assets form
31% of the problematic properties.

It proved impossible to access the current cadastral data
and owners of two akars [real estate properties generating
income] that belong to the foundation, one of them a lot in
Miiezzin Street, Ortakdy; the other a room in the Kolanci
Commercial Building in the Grand Bazaar area. The owner(s)
of two rooms (TK 590) in the Kumrulu Commercial Building
in the Tayahatun Neighbourhood of Fatih could not be
determined either. (see Map 310n page 294)

The lots that were expropriated and no longer exist (TK
586, TK 587, TK 588) are lost because they are located along
the trajectory of the Bosphorus Bridge. The ownership of
the house on Targin Street (TK 236) was transferred to the
Treasury. The General Directorate of Foundations seized
the shop on Ciragan Street (TK 238) and two houses on
Fakirhane Street (TK 239 ve TK 240). These two houses
are title-registered in the name of the Kara Mustafa Pasha
Foundation (mazbut vakif/a foundation declared defunct).
The lot on Fakirhane Street (TK 242) and the building on
Dereboyu Street (TK 589) are immovable properties under
private ownership. (see Map 11 on page 217)

ORTAKQY SURP KRIKOR LUSAVORIC ARMENIAN
CATHOLIC CHURCH FOUNDATION

The first church built and consecrated by the Istanbul
Armenian Catholic community is the Surp Pirgic Church
in Galata. Catholic Armenians acquired the right to build
churches with Sultan Mahmud II’s decree dated 6 January
1830; however they came across various problems in
implementing this. In order to overcome these problems,
often a permission was sought to renovate existing
churches to build new churches. Following an increase in
the Catholic population of Ortakdy in the early 19" century,
a firman dated 5 November 1837 issued a permission for the
building of a church in the neighbourhood. The land for the
church was donated by Krikor Hekimyan; and the Ortakoy
Surp Krikor Lusavoric Church, the second church of the
Istanbul Armenian Catholic community, was consecrated
on 6 January 1839.5 (see Map 11 on page 217)

The architectural style of the church resembles Roman
basilicas, and the church features four small altars and two
balconies. In the past, as in mosques, the central space of
churches would be reserved for men, and the women would
be confined to the balconies. This practice was abandoned
in the 1850s, therefore churches built after this date do not
have balconies.s

THE PROPERTIES OF THE ORTAKOY SURP KRIKOR
LUSAVORIG ARMENIAN CATHOLIC CHURCH FOUNDBATION

The existence of 7immovable assets has been determined
within the scope of this project. In addition to the hayrat
[charitable properties such as schools, churches, cemeteries]
the foundation has 5 akars [real estate properties generating
income]. Apart from the church grounds, every single one of
these immovable assets came across ownership problems and
four of these (TK 1004, TK 1005, TK 1006, TK 1007) have been
returned to the foundation by court ruling (see Map 11 on page
217). The lot on which the old school building was located (TK
1026) and the house on Yaghanesi Street in Beyoglu, Taksim
(TK1027) are under private ownership (see Map 11and Map 14).

KURUCESME YEREVMAN SURP HAC
ARMENIAN CHURCH FOUNDATION

The settlement of Armenians in Kurugesme goes back to
the 17" century. Kémiirciyan states that the church in the
neighbourhood was referred to as ‘Surp Nisan’ until the end
of the 17*" century.s* Patriarch Gagzivanli Zakarya ordered
the rebuilding of the church in the late 18" century; and
the church was consecrated on 28 February 1798 as Surp
Hag. For a while, priests affiliated with the Latin Church
held mass at this church because they did not have their
own church. The church was rebuilt in stone during the
reign of Patriarch Isdepanos Agavni and consecrated on 16
November 1834 inits present form (see Map 12 on page 222).
The bell tower of the church was built in 1858. The choir
established by Gomidas Vartabed in this church where he
was appointed chaplain on 2 May 1910 has been known as
‘Gomidas’ since 24 November 1918.5

SURP TARKMANGATS ARMENIAN MIXED SCHOOL

Founded in 1835 in order to cater for the educational needs
of Armenians living in the Kurugesme, Arnavutkoy and Bebek
areas, the building of the Surp Tarkmangats School went
through renovation in 1905 and a nursery class was added to
the school. The building suffered great damage during the
First World War and was repaired in 1918. When the school
moved to Arnavutkdy, the building was leased to generate
revenues for the foundation. In 1926 the school produced its
first graduates in the Republican period; and in 1928 began to
implement the new six-year educational program introduced
by the Directorate of Education. With dwindling student
numbers and financial difficulties taking their toll, the school
ended its educational activity in 1934, and the school building
was demolished in 1974.° (see Map 12 on page 222)

KURUCESME ARMENIAN CEMETERY

The cemetery is located in Kurugesmeiistii, and is thought
to have been established, with the Surp Hag Church, in the
first half of the 17" century (see Map 12 on page 222) was,
in 1930, like other cemeteries, surrendered to the safeguard

221



2012 BEYANNAMESI / ENVANTER

RULKIYET SORUNU YTASAMAYAN TASNMATLAR |
IMMOVABLE ABSETS WITHOUT OWHNERSHIP PROBLEM

[ AP TA OLANLAR | CWWNED BY FOUNDATION
[0 vAKIF TARAFINDAN SATILANLAR [ S50LD &Y FOUNDATION

EL KONAN TASINMAZLAR | INMOVABLE ASSETS SEIZED BY THE STATE
) vaxra GER| DOMENLER | RETURNED TO FOUNDATION

I 5AHISLARA GECENLER | CONVEYED TO THIRD PARTIES

[ BELEDIVEYE GECEWLER | CONVEYED T MUNICIPALITY
I+ TINEYE GEGENLER F CONVEYED TO TREASURY

R :00UYA GECENLER | DESIGNATED AS PUBLIC PROPERTY

B G YE GEGENLER | CONVEYED TO DG OF FOUNDATIONS
[ MaLIK HANESI ACIK OLANLAR | UNASSIGNED CWNERSHIP
) MEVCUT CLMAYAN PAREELLER | NONEXISTENT PARCELS

[ AxaBETI BILINMEYENLER / INDETERMINATE STATUS

N
A fhﬂ"‘ﬁw

MW

qucv
Aptes Yorges '
R Hillawgl
Greek Chunch
5
%\ Arnavu iy
b Karakoby /
i Palice Station
mcmﬂ‘
geaEt A o
A
Vapur fakelesd ¢
- - o~ A i ARNAVUTKOY

g K

KURUGESME

HARITA 12, ERMENI VAKIFLARININ KURUGESME VE ARNAVUTKOY'DEKI MULKLERI

MAP 12. THE PROPERTIES OF THE ARMENIAN FOUNDATIONS IN KURUGESME AND ARNAVUTKOY



2012 DECLARATION / THE INVENTORY

and ownership of the Municipality. In 1944, new burials were
prohibited due to health reasons. Today, the cemetery is in a
neglected condition. The metal cages and marble epitaphs of
artistic significance from the historical tombs of Diizyan family
members many of whom had served as Royal Mint Directors
during the time of the Ottoman Empire have been looted.s

THE PROPERTIES OF THE KURUGCESME YEREVMAN SURP HAG
ARMENIAN CHURCH FOUNDATION

The foundation had three hayrats [charitable properties
such as schools, churches, cemeteries] and one akar [real
estate properties generating income]. The title deed only of
the church lot is in the name of the foundation. The school
lot (TK 1169) is under the ownership of the Directorate Gen-
eral of Foundations, whereas the cemetery (TK 200) is under
the ownership of the Municipality (see Map 12 on page 222).
The akar [real estate properties generating income] that has
been confiscated was acquired after 1936.

The only property of the foundation apart from the
hayrats is the shop on Beyaz Giil Street in Arnavutkdy (TK
8). It was donated by a philanthropist named Agavni in
1962. However, the Administration of Foundations filed a
lawsuit on 11 August 1978 at the Istanbul 10t Civil Court of
First Instance on the basis of the verdict of the Supreme
Court’s Judicial General Assembly stating that community
foundations may not acquire property, demanding the
cancellation of the title deed registration in the name of
the church foundation. On 18 June 1979 the court ruled for
the cancellation of the title registration in the name of the
church of the only immovable property the church had
acquired through donation. On 15 October 1979 the Supreme
Court’s 1t Civil Chamber approved the verdict of the local
court. Thus, the donation of the philanthropist named
Agavni was cancelled and the property was taken from the
foundation.s® The shop is presently registered under private
ownership. (see Map 12 on page 222)

BEYKOZ

In the 17" century, Evliya Celebi describes Beykoz as a
town with a large harbour with 800 buildings located within
vineyards and gardens. Koémiirciyan, his contemporary,
mentions that Armenians lived here too alongside Turks.
Today, the only Armenian church within the provincial
borders is Surp Nigogayos; the other Armenian institutions
in Istanbul have no properties in this borough.s

BEYKOZ SURP NIGOGAYQOS
ARMENIAN CHURCH FOUNDATION

Built in 1776, the Surp Nigogayos Church was renovated
during the reign of Patriarch Isdepanos Agavni and was re-
opened on 16 September 1834. Repaired in 1946, the church is
presently open to the public (see TK 108).%° The Nigogosyan
School that began education in 1813 within the body of the
church foundation was re-founded in 1912 under the title

‘Haygazyan Varjaran’; however it was closed in 1920 when the
Armenian population in the neighbourhood declined. (see Map
13 0n page 225)

There is also a cemetery that belongs to the church. Re-
searcher Yetvart Alyanakyan writes that he saw two tomb-
stones in the cemetery with epitaphs dated 1679 and 1691.°
Today, there are shanty houses and a mosque on a part of
the cemetery (TK 271) land. (see Map 13 on page 225)

THE COURT CASE ON THE BEYKOZ SURP NIGOGAYOS ARMENIAN
CHURCH FOUNDATION BEING DECLARED DEFUNCT

In 1975, the Istanbul Directorate General of Foundations
Administrative Assembly declared the Beykoz Surp Nigoga-
yos Armenian Church Foundation defunct [mazbut] due to the
fact that it no longer presented “charitable work in the legal
oractual sense”. The Foundation filed a lawsuit at the Council
of the State for the cancellation of the action. The defense on
behalf of the foundation was carried out by Atty. Diran Bakar,
who stated that the foundation’s charitable work continued
as a place of administration and a place for votive offerins;
and added that every action carried out by the foundations’
administration had to be in public interest, and yet that this
action would be against the concept of public interest since
it would jeopardize the community. The Council of the State
cancelled the declaration as defunct [mazbut] verdict.®

PROPERTIES OF THE BEYKOZ SURP NIGOGAYOS
ARMENIAN CHURCH FOUNDATION

All seven immovable assets of the foundation were declared
in1936. Allexcept one are also registered on the 1913 List of Legal
Personalities [Eshas-1 Hiikmiye Cetveli]. From the hayrats [chari-
table propetties], the foundation is in possession of the title de-
eds of the church and the school and also in possession of the
title deed of one of its akars [real estate properties generating
income]; however, three akars and the cemetery —57% of the as-
sets of the foundation— have been confiscated (see Graph 13). In
April 2012, the foundation administration won the lawsuit it filed
against the Istanbul Metropolitan Municipality for the return of
the 37,500 squaremeter land that also included the Armenian
cemetery. The appeal process continues as of September 2012.

It proved impossible within the scope of this project to
determine the location of a plot of land in Beyoglu-Siitliice
registered in the foundation’s 1913 and 1936 declarations.
The other properties the foundation has lost are in Beykoz.
One of such properties is the land that used to be the
school’s garden (TK 1072). Registered at the deed office
nominally under a previous manager of the foundation
(Fuad Surenyan), the land has passed on to his inheritors.
The foundation administration has stated that the land had
for a period been leased which led to the foundation being
fined for undeserved gain. The plot of land adjacent to the
church, described in the 1913 Declaration as the “100 zira plot
of land opposite the Greek church” (TK1071) was confiscated
by the Metropolitan Municipality. (see Map 13 on page 225)
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UZERINDE HALEN GEGEKONDULAR VE BIR CAMININ BULUNDUGU, BEYKOZ SAHILINDEKI
ERMEN] MEZARLIG! (2011). BEYKOZ SURP NIGOBAYOS ERMENI KILISES] VAKFI, MEZARLIGIN
IADE EDILMESIIGIN AGTIGI DAVAYI NISAN 2012 DE KAZANMISTIR.

THE ARMENIAN CEMETERY CURRENTLY OCCUPIED BY SHANTY HOUSES AND AMOSQUE IN
BEYKOZ COAST (2011). BEYKOZ SURP NIGOGAYOS ARMENIAN CHURCH FOUNDATION WON
THE COURT CASE CLAIMING BACK THE CEMETERY IN 2012

BEYKOZ

Evliya Celebi, 17. ylizyilda, Beykoz’u biiyiik bir limanin
yaninda 8oo haneli baglik, bahcelik bir kasaba olarak anla-
tir. Cagdasi Komiirciyan ise, burada Tiirklerle birlikte Erme-
nilerin de yasadigini kaydeder. Bugiin, ilge sinirlan igindeki
tek Ermeni kilisesi Surp Nigogayos’tur; Istanbul’daki diger
Ermeni kurumlarinin bu ilgede miilkleri yoktur.s

BEYKOZ SURP NiGOGAYOS ERMEN KiLISESI VAKFI

1776 yilinda insa edilen Surp Nigogayos Kilisesi, Patrik Isde-
panos Agavni doneminde onarilir ve 16 Eyliil 1834’te yeniden iba-
dete agilir. 1946°da da onanmdan gegirilen kilise halen ibadete
agiktir (TK 108).%Kilise vakfinin biinyesinde 1813’te egitim-ogre-
time baslayan Nigogosyan Okulu, 1912°de ‘Haygazyan Varjaran’
adiyla tekrar kurulmus, 1920’de ise semtteki Ermeni niifusunun
azalmasi nedeniyle kapatilmistir. (bkz. Harita 13, s. 225)

Kiliseye ait bir de mezarlik vardir. Arastirmaci Yetvart Al-
yanakyan, mezarlikta 1679 ve 1691 tarihli kitabeleri olan iki
mezar tasi gordiiglini yazar.® Bugiin, mezarligin (TK 271)
arazisinin bir boliimiinde gecekondular ve bir cami vardir.
(bkz. Harita 13, s. 225)

BEYKOZ SURP NIGOGAYOS ERMENI KILISESI VAKFININ
MAZBUTAYA ALINMA DAVAS|

Istanbul Vakiflar Basmiidiirliigii Idare Meclisi, 1975 yilin-
da, Beykoz Surp Nigogayos Ermeni Kilisesi Vakfi’ni “kanu-
nen ve fiilen hayri hizmeti kalmamis” oldugu gerekgesiyle
mazbut vakiflar igerisine alir. Vakif, islemin iptal edilmesi
icin Danistay’da dava agar. Av. Diran Bakar’in vakif adina
yaptigl savunmada, vakfin idare ve adak yeri olarak fiili ve
hayri hizmete devam ettigi, ayrica idarenin yapacag! her
islemin kamu yararina olmasi gerektigi, ama bu kararin bir
cemaati zor durumda birakacagi igin kamu yarari kavrami-
na aykiri olacagi vurgulanir. Sonugta, mahkeme mazbutaya
alma kararini iptal eder.®

2;29%

1; 14%
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OWNED BY FOUNDATION

® SAHISLARA GECEMLER
CONVEYED TO THIRD PARTIES

» BELEDIYEYE GECENLER
CONVEYED TO MUNICIPALITY

AKIBETI BILINMEYENLER
INDETERMIMATE STATUS

GRAFIK 13. BEYKOZ SURP NIGOGAYOS ERMEN KILISESI VAKFININ MULKLER] (ADET: %)

GRAPH 13, THE PROPERTIES OF THE BEYKOZ SURP NIGOGAYOS ARMENIAN CHURCH
FOUNDATION (NUMBER; %)

BEYKOZ SURP NIGOGAYOS ERMENI KILISESI VAKFI'NIN MULKLER

Vakfin yedi adet tasinmazinin hepsi 1936’da beyan edil-
mistir. Bunlarin biri disinda hepsi 1913 Eshas-1 Hiikmiye
Cetveli’nde de vardir. Vakfin hayratlarindan kilise ve okul
arazisiile bir akarinin tapusu elindedir; li¢ akarina ve mezar-
ligina —yani miilklerinin <657’sine— el konmustur (bkz. Grafik
13). Vakif yénetimi, Ermeni mezarliginin da iginde bulundu-
gu 37.500 metrekarelik arazinin iade edilmesi igin Istanbul
Biiyiiksehir Belediyesi’ne actigi davayi Nisan 2012°de kazan-
mistir. Eyliil 2012 itibariyle temyiz slireci devam etmektedir.

Bu ¢alisma kapsaminda, vakfin 1913 ve 1936 beyanname-
lerinde kayitli olan, Beyoglu-Siitliice’deki bir arsasinin yerini
ler Beykoz’dadir. Bunlardan biri, eskiden okulun bahgesi (TK
1072) olan arazidir. Tapuda vakfin eski yoneticilerinden bi-
rinin (Fuad Surenyan) ustiine nam-1 miistear olarak kayitl
olan arsa, mirascilara gegmistir. Vakif yonetiminden alinan
bilgiye gore, arsa bir donem kiraya verilmis ve bunun iizeri-
ne, vakif, haksiz kazang sagladigi gerekgesiyle ceza almistir.
Yine kilisenin yakininda bulunan ve 1913 Beyannamesi’nde
“Rum kilisesinin karsisindaki 100 zira arsa” olarak gecen ar-
saya (TK 1071) Biyiiksehir Belediyesi tarafindan el konmus-
tur. (bkz. Harita 13, s. 225)
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MAP 13, THE PROPERTIES OF THE BEYKOZ SURP NIGOGAYOS ARMENIAN CHURCH FOUNDATION
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BEYOGLU

Beyoglu, tarihsel olarak Ermenilerin de yasadig ve ¢a-
listig bir yerlesim merkezi oldugu igin, ilgce sinirlan iginde
bircok Ermeni vakfina ait miilkler vardir. Bu boliimde, hayri
merkezi Beyoglu ilcesi olan 11 Ermeni kurumu ele alinacaktir:

Beyoglu Anarad Higutyun Ermeni Katolik Rahibeler Ma-
nastir ve Mektebi Vakfi

Beyoglu Aynaligesme Ermeni Protestan Kilisesi Vakfi
Beyoglu Surp Asdvadzadzin Ermeni Katolik Kilisesi Vakfi

Beyoglu Surp Gazar Ermeni Katolik Mihitaryan Mektep
ve Manastin Vakfi (Bomonti Ermeni Katolik Ilkogretim
Okulu)

Beyoglu Surp Yerrortutyun Ermeni Katolik Kilisesi Vakfi
Beyoglu Ug Horan (Yerrortutyun) Ermeni Kilisesi Vakfi
Galata Surp Krikor Lusavorig (Cercis) Ermeni Kilisesi Vakfi

Halicioglu Surp Asdvadzadzin Ermeni Kilisesi ve Kalfa-
yan Yetimhanesi Vakfi

Haskdy Surp Isdepanos Ermeni Kilisesi ve Mektebi Vakfi
Karakdy Surp Pirgic Ermeni Katolik Kilisesi Vakfi
Beyoglu Hovhannes Gilimiisyan Vakfi

Ayrica, gliniimiizde mevcut olmayan Kasimpasa Surp
Hagop Ermeni Kilisesi’nin vakfi, VGM tarafindan mazbu-
taya alinmigtir. Bu kilise ve akarlari, ‘El Koyma Hikayeleri’
adli boliimde ayrintili olarak incelenmektedir. Beyoglu’nda

11; 5%

39; M‘
1; 1'96_,'. :
3; 2%

3; 2%
4;2%

15; 7%

31; 15%

GRAFIK 14. ERMENI VAKIFLARININ BEYOGLU'NDAKI MULKLERI (ADET: %)

21; 10%

bulunan, merkezi bu ilgede olsun ya da olmasin tiim Ermeni
vakif miilkleri yasadiklari miilkiyet sorunlarina gore incelen-
diginde, bu arastirma kapsaminda tespit edilebilen 203 ta-
sinmazin %56°sina (114 adet) el konmus oldugu goriilmekte-
dir. Miilklerin giincel tapu kayitlarina gore dagilimi ise Grafik
14’te gosterilmistir.

BEYOGLU ANARAD HIGUTYUN ERMENI KATOLIK RAHIBELER
MANASTIR VE MEKTEBI VAKFI

ANARAD HIGUTYUN RAHIBELERI BIRLIGI

Katolik Ermeni toplumunda kiz ¢ocuklarin, ézellikle yok-
sul ailelerin kiz gocuklarinin kendilerini dini hayata adama-
lar ve egitimlerinin saglanmasi amaciyla bir birlik kurulma-
si, 1840°’larda Ermeni Katolik Patrigi Bedros IX. Hasunyan
tarafindan planlanmis ve Rahibe Haci Andonyan tarafindan
uygulamaya konmustur. 5 Haziran 1847’de, Ermeni Katolik
Patrikligi tarafindan verilen yetki dogrultusunda kurulan
Anarad Higutyun® Rahibeleri Birligi’nin temel amaci, “Erme-
ni kiz gocuklar dini, insani ve ulusal degerlerle egitmek™tir.
Andonyan, dért rahibe ile birlikte, 9 Aralik 1847°de kendini bu
amaca vakfeder.®

Merkez binasi Pera’daki Valide Cesme Sokagi’'nda insa
edilen birlik, Istanbul’da anaokulu, ilkokul ve lise diizeyle-
rinde egitim kurumlan kurduktan sonra, Dogu vilayetlerinde
ve Kilikya’da 20’den fazla sehir ve kdyde egitim calismalarina
baslar.%

u VAKIFTA OLAMLAR
OWNED BY FOUNDATION

VAKIF TARAFINDAN SATILANLAR
SOLD BY FOUNDATION

= VAKFA GERI DONENLER
RETURNED TO FOUNDATION

= SAHISLARA GECENLER

68; 34% CONVEYED TO THIRD PARTIES *

® BELEDIYEYE GECENLER
CONVEYED TO MUNICIPALITY

= HAZINEYE GECENLER
CONVEYED TO TREASURY

= KAMUYA GECENLER
DESIGNATED AS PUBLIC PROPERTY
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CONVEYED TO DG OF FOUNDATIONS
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UNASSIGNED OWNERSHIP

= MEVCUT OLMAYAN PARSELLER
NONEXISTENT PARCELS

AKIBETI BILINMEYENLER
INDETERMINATE STATUS

(* MULKIYETI SAHSA GEGMIS OLAN TASINMAZLARDAN BIRIGIN, AIHM, BEDELININ ILGILI VAKFA ODENMESI YONUNDE KARAR ALMISTIR)

GRAPH 14, THE PROPERTIES OF THE ARMENIAN FOUNDATIONS IN BEYOGLU (NUMBER; %)

(*FOR ONE OF THE IMMOVABLE ASSETS, THE OWNERSHIP OF WHICH HAS PASSED INTO PRIVATE OWNERSHIP, THE ECHR HAS RULED IN FAVOUR OF FULL COMPENSATION TO BE PAID TOITS FOUNDATION))



2012 DECLARATION / THE INVENTORY

BEYOGLU

Since Beyoglu has historically been a centre of both re-
sidence and work for Armenians, there are properties that
belong to many Armenian foundations within the borders of
the borough. In this chapter, 11 Armenian foundations that
are based in the Beyoglu borough will be examined:

Beyoglu Anarad Higutyun Armenian Catholic Nuns Mo-
nastery and School Foundation

Beyoglu Aynalicesme Armenian Protestant Church
Foundation

Beyoglu Surp Asdvadzadzin Armenian Catholic Church
Foundation

Beyoglu Surp Gazar Armenian Catholic Mihitaryan
School and Monastery Foundation (Bomonti Armenian
Catholic Primary School)

Beyoglu Surp Yerrortutyun Armenian Catholic Church
Foundation

Beyoglu Ug Horan (Yerrortutyun) Armenian Church
Foundation

Galata Surp Krikor Lusavorig (Cercis) Armenian Church
Foundation

Halicioglu Surp Asdvadzadzin Armenian Church and Kal-
fayan Orphanage Foundation

Haskdy Surp Isdepanos Armenian Church and School
Foundation

Karakdy Surp Pirgic Armenian Catholic Church

Foundation
Beyoglu Hovhannes Gilimiisyan Foundation

In addition, the foundation of the Kasimpasa Surp Hagop
Armenian Church that no longer exists was declared defunct
by the Directorate General of Foundations. This church and
its akars [real estate properties generating income] are exa-
mined in detail in the chapter titled ‘Stories of Unlawful Pro-
perty Seizure’. When all Armenian foundation properties are
examined in terms of their ownership problems —regardless
of whether the foundation’s center is based in Beyoglu or
not- it is revealed that 56 % (114 items) of the 203 immovable
assets determined within the scope of this project have been
confiscated. The distribution of the assets according to con-
temporary title deed registers is shown in Graph 14.

BEYOGLU ANARAD HIGUTYUN ARMENIAN CATHOLIC NUNS’
MONASTERY AND SCHOOL FOUNDATION

ANARAD HIGUTYUN NUNS' UNION

In the 1840s Armenian Catholic Patriarch Bedros IX.
Hasunyan planned the establishment of a union for the
commitment of girls, and especially girls of poor families in

1843 TE ACILAN VE 1982 DE KAPATILAN, TARLABASI BULVARI UZERINDEKI BEYOGLU ANARAD HIGUTYUN OKULU (2011)

THE BEYOGLU ANARAD HIGUTYUN SCHOOL ON THE TARLABASI BOULEVARD, OPENED IN 1843 AND CLOSED IN 1982 (2011)
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HARITA 15. ERMENI VAKIFLARININ BEYOGLU-TUNEL BOLGESINDEKI MULKLERI

MAP 15. THE PROPERTIES OF THE ARMENIAN FOUNDATIONS IN THE BEYOGLU-TUNEL AREA
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OGRENCI AZLIGINDAN DOLAYI 2004 YILINDA KAPANAN PANGALTI ANARAD HIGUTYUN
ERMENIKATOLIK OKULU'NUN KAPISI (2012)

THE ENTRANGE OF THE PANGALTI ANARAD HIGUTYUN ARMENIAN SCHOOL WHICH WAS
CLOSED DOWN DUE TO LACK OF STUBENTS IN 2004 (2012)

BEYOGLU ANARAD HIGUTYUN OKULU

1843’te, Pera’daki Sakizagaci Sokagr'nda, dini hizmet ve-
recek yeni rahibeler yetistirmek amaciyla agilan, ilkokul ve or-
taokul diizeyinde egitim veren bu yatili okul, birlik tarafindan
daha sonra kurulacak olan egitim kurumlarinin da merkezi
olur. 1896°’da, okulun karsisinda kurulan Surp Anna Yetimha-
nesi, Cumhuriyet doneminde anaokulu olarak hizmet vermeye
baslar. 1961-64 yillar arasinda, anaokulunda 20 6grenci ve li¢
ogretmen bulundugu bilinmektedir.® (bkz. Harita 14, s. 228)

Anarad Higutyun Okulu, Cumhuriyet doneminde de ra-
hibeler tarafindan yonetilmeye devam eder. 1967°de, Ana-
rad Higutyun Vakfi’nin yonetimi rahibelerin elinden alinir.
1975°te ortaokul kapatilir; okul ilkokul diizeyinde karma egi-
tim vermeye baslar ve giindiizlii erkek 6grencilere de kapila-
rini agar. 1960-65 yillari arasinda 20 6gretmenle 200 6gren-
ciye hizmet veren okul, maddi giigliikler ve “semtin okul igin
uygunsuz bir hal almasi” nedeniyle 1982°de kapatilir.®”

Okul kapatildiktan sonra, binasi Istanbul Sanat Merkezi
olarak faaliyet vermeye baslar. Bedri Baykam, Ozkan Sun,
Hiilya Botasun, Erkan Ozdilek, Inci Eviner, Suat Akdemir ve
Engin Atlihan gibi ressamlar binayi atolye olarak kullanirlar.
1989°da Adnan Vurdevir binayi kiralar; binada yapilan gesitli
degisiklikler sonucu, iginde yer alan kilise islevini yitirir. Film
ve klip ¢alismalari yapilan bir yere doniisen binada, duvarda-
ki Ermenice yazilar harig, gegmise dair her sey silinir.®®

On yil boyunca binanin kiracisi olan Istanbul Sanat Mer-
kezi, Nisan 1999’da Vakiflar Genel Midurligi’niin aldigi ka-
rar lizerine binayi tahliye etme zorunluluguyla karsi karsiya
kalir. Bina, eski bir okul oldugundan, VGM tarafindan hayrat
ilan edilir.%s “Azinlik vakiflarina ait hayrat miilkiiniin kirala-
namayacagini” belirten yasa maddesi uyarinca, VGM, res-
samlarin atélyeleri, tiyatro sahnesi, Irlanda Kiiltiir Merkezi,
Irish Pub ve film platolarinin oldugu binanin tahliyesine ka-
rar verir. 17 Nisan 1999’da binanin kiracilar olan sanatgilar,
bir basin toplantisi diizenler ve tahliye kararini protesto
ederler. Basin toplantisina katilan Avukat Diran Bakar, “tah-
liyenin 36 Beyannamesi ile dogrudan bir iliskisinin olmadi-
gini, Vakiflar Genel Miidiirliigii’niin binanin kiralanmasi sii-
recine miidahale hakkinin yasal olmadigini, kanunda boyle
bir engelin bulunmadigini” dile getirir. Hrant Dink de, konu
hakkindaki yazisinda iki noktaya dikkat ¢eker: “Kiraladigi-
niz binanin geliriyle vakif, diger okulumuzdaki 6grencileri
okutmaktadir. O nedenle giiniin sartlarina uygun kira ver-
mekten kaginmayiniz. Ikinci bir ricamiz ve muhakkak yapil-
masi gereken de, su an icinde bulundugumuz kilisenin sanat
merkezi kompleksi disinda tutularak ibadete agilmasinin
saglanmasidir.””° Sanatgilar, dénemin cumhurbaskani Sii-
leyman Demirel’e yazdiklari mektupta, 36 Beyannamesi’nin
azinlik vakiflarinin miilklerini kiralamasina engel oldugunu,
bu miilklerin akara gevrilmesi gerektigini belirtir ve Bakanlar
Kurulu’nun bu sorunun ¢oziimii igin devreye girmesini talep
ederler. Kamuoyunun destegi ve bina sahiplerinin siyasetgi-
lere bagvurmasi iizerine tahliye bir siire ertelenir ancak daha
sonra binanin kapatilmasi tehlikesiyle karsi karsiya kalan
vakif, tahliye edilmesine karar verir.”

Sanatgilar ve basin, azinliklari hedefleyen bu karara iti-
raz edince siyasetgiler devreye girer ve Vakiflardan Sorumlu
Devlet Bakani Hiisamettin Ozkan sozlii bir talimat vererek
binanin bosaltilmasina engel olur.”> Boylece, eski diizenin
devam etmesi saglanir. Binayi kiralayan Adnan Vurdevir,
2004’te vefat eder. AB siirecinde vakiflarla ilgili yasal degi-
siklikler kapsaminda, azinlik vakiflarina hayratlarini kira-
lama hakkr taninmasi iizerine, vakif, binayi bu kez Agaoglu
Insaat’a kiraya verir. Insaat firmasi actigi davalari kazanin-
ca, Temmuz 2006’da, son kiracilar Tiyatro Oyunevi ve Kum
Pan Ya sahnelerini, Bedri Baykam ve Inci Eviner de atolye-
lerini toplayarak binayi bosaltmaya baslar.” Insaat firmasi-
nin o giinlerde bagladigi restorasyon ¢alismasi halen devam
etmektedir.

SAMATYA ANARAD HIGUTYUN OKULU

1868’de, Imrahor Tramvay (simdiki Ilyas Bey) Cadde-
si tizerindeki binasinda kiz 6grencilere, glindiizli ve yatili
olarak ortaokul diizeyinde egitim vermeye baslayan Samat-
ya Anarad Higutyun Okulu,” 1922°’de, halen kullanilmakta
olan binasina tasinir. Bu tarihten sonra bir siire kapali ka-
lan okul, 2 Kasim 1926°da Maarif Vekaleti’nden ruhsatname
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the Catholic Armenian community to a religious life and the
provision of their education. The plan was implemented by
Nun Haci Andonyan. The Anarad Higutyun® Nuns’ Union,
founded on 5 June 1847 with the privilege granted by the
Armenian Catholic Patriarchate stated its fundamental aim
as “the education of Armenian girls with religious, human
and national values”. On g December 1847, Andonyan, along
with four other nuns, committed herself to this cause.®

The main building of the union was built on Valide Ces-
me Street in Pera; and after having established a nursery, a
primary school and a high school in Istanbul, the union be-
gan educational activities in more than twenty cities and vil-
lages in the eastern provinces of the Ottoman Empire and in
Cilicia.®s
BEYOGLU ANARAD HIGUTYUN SCHOOL

This boarding school that was established in 1843, on Sa-
kizagaci Street in Pera to train new nuns that would provide
religious services and provided primary and secondary edu-
cation; also became the centre of the educational instituti-
ons the union would later establish. In 1896, the Surp Anna
Orphanage was founded opposite the school; and this insti-
tution began to serve as a nursery in the Republican period.
From1961t0 1964, there were 20 students and three teachers
at the nursery.*(see Map 14 on page 228)

The Anarad Higutyun School was administered by nuns
in the Republican period too. In 1967, the administration
of the Anarad Higutyun Foundation was divested from the
nuns. In 1975, the secondary school was closed; the school
began to provide mixed education at primary school level
and admitted male day students. The school provided edu-
cation to 200 students with 20 teachers from 1960 to 1965;
however the school was closed in 1982 due to financial dif-
ficulties and because the “neighbourhood had become un-
suitable for a school”.&

After the school was closed, the building began to serve
as the Istanbul Art Centre. Painters such as Bedri Baykam,
Ozkan Sun, Hiilya Botasun, Erkan Ozdilek, Inci Eviner, Suat
Akdemir and Engin Atlihan used the building as a studio. In
1989, Adnan Vurdevir leased the building, and the building
lost its function as a church because of modifications. The
building was used as a film and music video set, and every-
thing about the past of the building was erased apart from
the Armenian inscriptions on the walls.®

The Istanbul Art Centre, for ten years the tenant of the
building, was faced with evacuation upon the decree of
the Directorate General of Foundations in April 1999. The
Directorate General of Foundations declared the building
a hayrat [charitable properties such as schools, churches,
cemeteries] because it used to be a school.® And on the basis
of the law that “hayrat/charitable properties that belonged
to minority foundations cannot be leased” the Directorate

General of Foundations decided for the evacuation of the
building that contained painters’ studios, a theatre, the
Irish Cultural Centre, the Irish Pub and film sets. On 17 April
1999, the artists who were tenants in the building organized
a press conference and protested the decision to evacuate.
Lawyer Diran Bakar took part in the press conference and
stated that “the evacuation had no direct relation to the 1936
Declaration, that the intervention of the Directorate General
of Foundations in the lease process of the building was not
legal, and that the law did not prevent such an obstacle to
the process.” Hrant Dink also drew attention to two points
in his article on the subject: “With revenues gained from the
leased building, our foundation provides for the students
studying at our other school. Therefore, do not abstain from
paying rent at current levels. A second request we have,
which must be fulfilled is for the church to be kept separate
from the art centre complex and to be opened for worship.”7
In the letter, they wrote to Siileyman Demirel, the president
at the time, the artists stated that the 1936 Declaration
prevented minority foundations leasing their properties and
that therefore these properties had to be converted into
akar [real estate properties generating income] and that the
Cabinet should step in for the solution of this problem. The
support of the public and the application of the owners of
the building to politicians delayed the evacuation, however,
faced with the closure of the building, the foundation opted
for evacuation.”

When the artists and the press objected to this decision
politicians entered the fray and Hiisamettin Ozkan, Minis-
ter of State for Foundations, issued an oral directive and
prevented the evacuation of the building.”? Thus the old
organization survived. Adnan Vurdevir, the main tenant of
the building, died in 2004. When, within the scope of legal
changes brought to the law of foundations as part of the
EU accession process, minority foundations were given the
right to lease out their hayrats [charitable properties such
as schools, churches, cemeteries] this time the foundati-
on leased the building to Agaoglu Construction. When the
construction company won the lawsuits it filed, in July 2006
the final remaining tenants, the Tiyatro Oyunevi and Kum
Pan Ya theatre groups and the painters Bedri Baykam and
Inci Eviner began to dismantle their stages and studios and
evacuate the building.” The renovation process carried out
by the construction company continues.

SAMATYA ANARAD HIGUTYUN SCHOOL

The Samatya Anarad Higutyun School that was opened
in 1868 at its building on Imrahor Tramvay (now Ilyas Bey)
Street with the aim of providing day and board secondary
education for girls,”* moved in 1922 to the building it
continues to use today. The school remained closed for
a period after the move, and after receiving a license from
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the Ministry of Education on 2 November 1926 it continued
to provide primary school education. A nursery class was
added in 1931, and the school continued to provide nursery
and primary school education until 1960. Upon the request
of parents, the secondary school section was opened
within the same building in the 1960-61 educational year.
In 1983, the secondary school section was closed due to a
decline in student numbers. The school began providing
mixed education in 1985 and in 1998, following the decree
for eight years obligatory education, the school was
gradually transformed into an eight-year primary school.”
The school continues to serve as a primary school and a
nursery class. (see Map 27 on page 281)

PANGALTI ANARAD HIGUTYUN SCHOOL

The school opened in 1903 in Pangalti, and when the first
building proved too small and insufficient, it moved to the
building at number 198 on Harbiye Olcek Street.” In its early
years the school provided both primary and secondary edu-
cation. The secondary section was closed after the 1922-23
educational year, and in 1949 a nursery class was opened.
The school was renovated three times in 1949, 1956 and 1972.
In 2004, the foundation administration decided to suspend
educational activities to the decline in student numbers.
While the school had 12 teachers and 235 students in the pe-
riod from 1961 to 1964, by 1995 there were only 54 students
in the primary section, and 14 students at the nursery.” (see
Map 43 on page 331)

KADIKOY ANARAD HIGUTYUN SCHOOL

Information is limited on the history of the school foun-
ded in 1902 on Nihal Street in Kadikdy close to the Surp Le-
von Armenian Catholic Church. The school is known to have
104 students in the period from 1961 to 1964, however it was
closed in 1982, and a number of its students transferred to
Aramyan Uncuyan, and some to state schools.” The title
deed of the school building still belongs to the foundation,
and it has been leased out to be used as a cultural centre. The
building presently hosts the Nazim Hikmet Cultural Centre.
(see Map 32 on page 306)

PROPERTIES OF THE BEYOGLU ANARAD HIGUTYUN ARMENIAN
CATHOLIC NUNS"MONASTERY AND SCHOOL FOUNDATION

A total of 24 properties of the foundaton have been
traced. Of the 10 assets that faced no ownership problem,
one was sold by the foundation, the title deeds of the
remaining belong to the foundation. Among them there are
five hayrats [charitable properties such as schools, churches,
cemeteries] all of which are school buildings, and also two
properties that are jointly owned with the Beyoglu Surp
Asdvadzadzin Armenian Catholic Church Foundation. 14 of
the properties (58%) encoutnered ownership problems. 7 of
them are registered in the 1913 Declaration, and six of them

1; 4%
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in the 1936 Declaration. Of these, only two houses were
returned in 2004, within the framework of law no. 4778.

The returned immovables are the house on Babil Street in
the Sisli Borough (TK 156) and the house on Tavla Street in the
Beyoglu Borough (TK 158) (see Map 43 and Map 14). A property
declared in 1936 has not been located. Registered as the half-
share of a garden on Bagdat Street in the Kadikdy Borough,
this property was probably close to the other lots of the Arme-
nian Catholic community that are now within the borders of
the Siikrii Saragoglu Stadium. (see Map 32 on page 306)

Of the properties the foundation has lost, all have now
passedinto private ownership exceptone. AhouseinBeyoglu
that was expropriated when Tarlabasi Boulevard was being
built (TK 986) may have been released from the ownership
of the foundation before this expropriation (see Map 14 on
page 228). Two of the properties that are now under private
ownership are the two adjacent houses on Cinar Square
on Biiyiikada [Prinkipo] (TK 990 and TK 991). The locations
on current cadastral plans of these houses have not been
clearly determined, however, their probable locations have
been indicated on Map 6. Five of the properties in Beyoglu
that have passed into private ownership (TK 169, TK 170, TK
171, TK 989, TK 1093) are shown on Map 14, and two of the
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alinmasiyla, ilkokul diizeyinde yeniden egitim vermeye bas-
lar. 1937°de anasinifinin da eklendigi okul 1960 yilina kadar
anaokulu ve ilkokul olarak egitim faaliyetine devam eder.
Velilerin talebi lizerine, 1960-61 egitim-6gretim yilinda ayni
binada orta kisim agilir. 1983’te, 6grenci sayisinin az olma-
st nedeniyle ortaokul kapatilir. 1985’te karma egitime gegen
okul, 1998’de sekiz yillik zorunlu egitim kararinin alinmasi-
nin ardindan, kademeli olarak sekiz yillik ilkogretim okuluna
doniistiiriiliir.”> Okul halen, anasinifiyla birlikte, ilkogretim
okulu olarak hizmet vermektedir. (bkz. Harita 27, s. 281)

PANGALTI ANARAD HIGUTYUN OKULU

1903 yilinda Pangalt’nda agilan okul, ilk binasinin kiigiik ve
yetersiz olmasindan 6tiirii, 1915°te Harbiye Olcek Sokak’taki
198 numarali binaya tasinir.”® Ilk yillarinda hem ilkokul, hem de
ortaokul diizeyinde egitim verir. 1922-23 egitim-6gretim yilin-
da orta kisim kapatilir, 1949°da ise ana sinifi agilir. Okul binasi
1949, 1956 ve 1972 yillarinda onarimdan geger. 2004 yilinda, va-
kif yonetimi, 6grenci sayisinin azligi nedeniyle egitim faaliyeti-
ne ara verme karari alir. 1961-1964 yillar arasinda 12 6gretmeni
ve 235 0grencisi olan okulda, 1995°te, ilkokul kisminda 54, ana-
okulunda 14 6grenci okuyordu.” (bkz. Harita 43, s. 331)

KADIKOY ANARAD HIGUTYUN OKULU

1902 yilinda, Kadikdy’de Surp Levon Ermeni Katolik
Kilisesi’nin yakininda, Nihal Sokak’ta kurulan okulun tari-
hine dair bilgi sinirlidir. 1961-64 yillari arasinda 104 6grencisi
oldugu bilinen okul 1982’de kapatilmis, 6grencilerin bir kis-
mi Aramyan Uncuyan’a, bir kismi ise diger devlet okullari-
na gegmistir.”® Halen vakfin tapulu miilkii olan okul binasi,
kiiltiir merkezi olarak kullanilmak iizere kiraya verilmistir.
Binada halen Nazim Hikmet Kiiltiir Merkezi faaliyet goster-
mektedir. (bkz. Harita 32, s. 306)

BEYOGLU ANARAD HIGUTYUN ERMENI KATOLIK
RAHIBELER MANASTIR VE MEKTEBI VAKFININ MULKLERI

Vakfin toplam 24 adet miilkii tespit edilmistir. Miilkiyeti
ile ilgili herhangi bir sorun yasanmayan 10 miilkiin biri vakif
tarafindan satilmigtir, digerleri tapuludur. Bunlarn arasin-
da, hepsi okul binasi olan bes hayrati ve Beyoglu Surp Asd-
vadzadzin Ermeni Katolik Kilisesi Vakfiile ortak sahip oldugu
iki miilk bulunmaktadir. Miilklerden 14 adedi (%58) miilkiyet
sorunu yasamistir. Bunlarin yedi’si 1913 Beyannamesi’nde,
6°s11936 Beyannamesi’nde kayitlidir. Yalniz iki ev, 4778 sayili
kanun gercevesinde 2004 yilinda iade edilmistir.

Iade edilen tasinmazlar, Sisli Babil Sokak’taki ev (TK
156) ile Beyoglu Tavla Sokak’ta yer alan evdir (TK 158)
(bkz. Harita 43 ve Harita 14). 1936°da beyan edilen bir miil-
kiin yeri tespit edilememistir. Kadikoy il¢esinde, Bagdat
Caddesi’nde bulunan bahgenin yari hissesi olarak kayde-
dilen bu miilk, muhtemelen, Ermeni Katolik toplumunun
bugiin Siikrii Saracoglu Stadi arazisinde kalan diger arsa-
larinin yanindadir. (bkz. Harita 32, s. 306)

Vakfin kaybettigi diger miilklerin, biri hari¢ hepsi sahis
miilkiyetine ge¢mistir. Beyoglu’nda, Tarlabasi Bulvari ya-
pilirken kamulastirilan bir ev (TK 986), vakfin elinden bu
kamulastirmanin oncesinde ¢ikmis olabilir (bkz. Harita
14). Sahislara gegen miilklerden ikisi, Biiyilkada’da Cinar
Meydanr’nda yan yana bulunan iki evdir (TK 990 ve TK
991). Bu evlerin giincel kadastro planindaki yerleri net bir
sekilde tespit edilememis, ancak olasi konumlari Harita
6’da gosterilmistir. Beyoglu’ndaki, sahsa gecen miilkler-
den besi (TK 169, TK 170, TK 171, TK 989, TK 1093) Harita
14’te, Galata bolgesindeki ikisi (TK 569 ve TK 1094) Harita
16°da gosterilmistir. Sisliilcesinde, Olgek Sokak’ta bulunan
ev, vakfin kaybettigi, sahsa gegen son miilkiidiir (TK 987).
(bkz. Harita 43, s. 331)

BEYOGLU AYNALICESME ERMENi PROTESTAN KILISESI VAKFI

Vakfa bagli iki kilise vardi: Avedaranagan Amenasurp
Yerrortutyun Kilisesi ve Halicioglu Protestan Kilisesi. Bugiin
bunlardan yalnizca ilki kilise olarak kullanilmaktadir. Vakfin
akar yoktur.

AVEDARANAGAN (EVANGELIST) AMENASURP YERRORTUTYUN
KILISES] (AYNALICESME)

Pera-Aynalicesme’de 1846°da ibadete agilan Protestan
Ermeni Amenasurp Yerrortutyun Kilisesi’nin bir siire sonra
yanmasi lizerine, Babiali’nin 20 Mart 1861 tarihli izniyle ali-
nan yeni arsada ayni yil insa edilen binada yeniden hizmet
vermeye baslamistir.” (bkz. Harita 14, s. 228)

HALICIOGLU PROTESTAN KILISESI (HASKOY)

Haskoy semtinde bulunan, Ermeni Protestan toplumu-
na ait ahsap kilise, niifusun artmasi nedeniyle zamanla ihti-
yaci karsilayamaz olunca, 1859’da “Halicioglu, Abdiisselam
Mahallesi’nde Ermeni mezarligi karsisindaki bir tepenin lize-
rinde bulunan bir arsa lizerine” yeniden, kagir olarak insa edilir
(bkz. Harita 17, TK 940, s. 250).% Birinci Diinya Savasi sirasinda
Halicioglu’ndaki Surp Isdepanos Ermeni Kilisesi ve bitisiginde-
ki Nersesyan Okulu Osmanli ordusu tarafindan karargah ha-
line getirildiginden, Halicioglu Protestan Kilisesi, alt katinda
yer alan okul ile birlikte semtin Ermeni okulu olarak kullanilir.
Nersesyan Okulu’nun égrencilerinden 130°u ve kilisede okuyan
40 Protestan 6grenci, 1922’ye kadar, kilisenin alt katindaki top-
lanti salonunda egitimlerine devam ederler.®

1970°li yillarin baslarinda Bogazigi Kopriisii ve baglanti
yollarinin yapimi sirasinda bolgedeki birgok Ermeni kurumu-
nun yok olmasindan sonra Ermenilerin semtten bitiiniiyle
uzaklagmasiyla birlikte, kilise, cevreye yerlesen yoksul ki-
silerin barinagl haline gelir. Ardindan, 1990°li yillarin orta-
larinda, bedeli 6denerek kamulastirilir. Beyoglu Belediyesi,
1990’ yillarin sonlarinda, tarihi eser statiisiinde olan ve SIT
alanticerisinde bulunan binayi kadin dogum ve ¢ocuk hasta-
nesi yapmak icin Anitlar Kurulu’ndan izin alir. Kilise binasi
halen hastane olarak hizmet vermektedir.®
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properties in Galata that have passed into private ownership
(TK 569 ve TK 1094) are shown on Map 16. The house on Olgek
Street in the Sisli Borough is the last property the foundation
has lost and has passed into private ownership (TK 987). (see
Map 43 on page 331)

BEYOGLU AYNALICESME
ARMENIAN PROTESTANT CHURCH FOUNDATION

There were two churches affiliated with the foundation:
Avedaranagan Amenasurp Yerrortutyun Church and Halici-
oglu Protestant Church. Today, only the former one is in use
as a church. The foundation has no akars [real estate proper-
ties generating income].

AVEDARANAGAN (EVANGELIST)
AMENASURP YERRORTUTYUN CHURCH (AYNALICESME)

When the Protestant Armenian Amenasurp Yerrortutyun
Church in Pera-Aynalicesme that was consecrated in 1846
burned down, the church was reopened in a new building
built on the new lot purchased with the permit issued by the
Sublime Porte on 20 March 1861.7 (see Map 14 on page 228)

HALICIOGLU PROTESTANT CHURCH (HASKQY)

When the wooden church of the Armenian Protestant com-
munity in the Haskoy neighbourhood failed to meet the require-
ments of the increasing population, the church was rebuilt “on
a lot on a hill opposite the Armenian cemetery in the Haliciog-
lu, Abdiisselam Neighbourhood” (see Map 17 on page 250, TK
940).% When the Surp Isdepanos Armenian Church in Halici-
oglu and the adjacent Nersesyan School were transformed into
quarters of the Ottoman army during the First World War, the
Halicioglu Protestant Church, alongside the school on its lower
floor, was used as the Armenian school of the neighbourhood.
130 of the students of the Nersesyan School and the 40 Protes-
tant students studying at the church continued their education
at the assembly room in the lower floor of the church until1922.*

When many of the Armenian institutions in the area pe-
rished during the construction of the Bosphorus Bridge and
its access roads in the early 1970s, Armenians completely de-
serted the neighbourhood and the church became a shelter
for the poor people settling in the area. In the mid-1990s the
municipality expropriated the building in return for compen-
sation. In the late 1990s the Beyoglu Municipality received
a permit from the Council of Monuments to transform the
building that has historical monument status and is located
in a protected area into a maternity and children’s hospital.
The church building continues to serve as a hospital.®

BEYOGLU SURP ASDVADZADZIN ARMENIAN CATHOLIC
CHURCH FOUNDATION

Openedtoservicein1866,the Surp Asdvadzadzin Armenian
Catholic Church was founded by donations from Bedros Bey
Misirliyan. A philanthropist who wished to dedicate all his
wealth to build a new church, a bishops’ residence and an
estate for priests, Misirliyan’s will was realized by his sisters
Lusi and Sofi Misirli, when he passed away in 1862.

The land plot for the church and the other buildings
belonged to Bogos Amira Bilezikgi. The old wooden house
on this land plot which she gave to the Patriarchate in 1838
was used as a school after some maintenance work. The
school was run by ‘Freres des écoles chrétiennes’ (Christian
Schools Fraternity/Union of French Priests) and was only
open to Armenian students. Initially called ‘Clerical School’,
the name of the school was later changed to ‘Lusavori¢” and
remained that way until its closure in 1863. The building was
torn down that year. Upon Sultan’s decree of authorization
issued on November 15, 1864, a church, a bishops’ residence
and an estate for priests were constructed, in accordance
with Misirliyan’s will . The church was opened to service
on November 6, 1866 (see Map 14 on page 228). A fire that
engulfed the Beyoglu area in 1870 completely consumed the
premises of the Patriarchate. However, the Surp Asdvadzadzin
Church, except for its bell towers and lodges mostly remained
unscathed. Archbishop Andon Hasun had the buildings
repaired in 1880-1881. During this time, the Patriarchate
relocated to the Beyoglu Surp Yerrortutyun Church.®

PROPERTIES OF THE BEYOGLU SURP ASDVADZADZIN
ARMENIAN CATHOLIC CHURCH FOUNDATION

22 out of 37 immovable assets of the foundation, which
account for 6o percent of its total assets, had ownership
problems (see Graph 16). Except for the two seized properti-
es, all of its properties are listed on the Apeloglu Andon joint
declaration of some Catholic churches in 1936. Those pro-
perties that don’t appear in the list had been acquired prior
to 1936; the foundation didn’t acquire any properties after
that date. No assets have been returned to the foundation
following the new laws introduced in 2000.
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BEYOGLU SURP ASDVADZADZIN
ERMENI KATOLIK KILISESI VAKFI

1866°da ibadete acilan Surp Asdvadzadzin Ermeni Katolik
Kilisesi, Bedros Bey Misirliyan’in bagislari ile insa edilmistir.
Biitiin servetini, yeni bir kilise, bir episkopos malikanesi ve
rahiplerin kalacagi bir mesken insa ettirmek igin kullanmak
isteyen Misirliyan 1862°de vefat edince, onun bu istegini kiz
kardesleri Lusi ve Sofi Misirli hayata gegirir.

Kilise ve diger binalarinyapilacagiyerin arsasi Bogos Amira
Bilezikgi’ye aitti. Bilezikgi’nin 1838’de Patriklige hibe ettigi bu
arsada bulunan eski ahsap ev, bazi onarim ve degisikliklerin
ardindan okul olarak kullanilmaya baslar. ‘Freres des écoles
chrétiennes’ (Hiristiyan Okullar Kardesleri/Fransiz Rahipleri
Birligi) adli kurulusun yonetiminde, sadece Ermeni genglere
egitim veren ‘Ruhban Okulu’, daha sonra ‘Lusavori¢’ adini
almis ve 1863 yilina kadar egitim faaliyetine devam etmistir.
1863’te okul binasi yikilir. 15 Kasim 1864 tarihinde alinan fer-
manla, Misirliyan’in vasiyeti dogrultusunda, kilise, Patrikha-
ne binasi ve rahip odalari insa edilir. Kilise, 6 Kasim 1866°da
ibadete agilir (bkz. Harita 14, s. 228). 1870’te Beyoglu’nda ¢I-
kan biiyiik yanginda Patrikhane binasi ve miistemilati mah-
volur, fakat Surp Asdvadzadzin Kilisesi —¢an kulesi ve localar
haric— yangindan etkilenmez. Binalar 1880-1881 yillarinda,
Patrik Andon Hasun tarafindan onartilir. Patrikhane, binalar
yeniden yapilana kadar, faaliyetine, Beyoglu Surp Yerrortut-
yun Kilisesi’nin miistemilatinda devam eder.®

BEYOGLU SURP ASDVADZADZIN ERMENI KATOLIK KILISES]
VAKFININ MULKLERI

Vakfin toplam 37 taginmazinin 22’si (%60) milkiyet so-
runu yasamistir (bkz. Grafik 16). El konan miilklerin ikisi di-
sinda hepsi, 1936’da bazi Katolik kiliseleri tarafindan ortak
verilen Apeloglu Andon beyannamesinde kayitlidir. Vakif,
bu beyannamede yer almayan miilkleri 1936°dan daha er-
ken tarihlerde edinmis, 1936°dan sonra ise herhangi bir miilk
edinmemistir. 2000’li yillardaki yasal diizenlemelerle vakfa
iade edilen miilk olmamuistir.

Fatihilcesinde, Kapaligarsi ve civarindakihanlardabulunan
bazi miilklerin simdiki malikleri ve vakfin elinden hangi neden-
lerle giktiklari bilinmemektedir. Bu miilkler (TK 1082, TK 1083,
TK 1084, TK 1085, TK 1086, TK 1087), kadastro bilgileri mevcut
olmadig igin haritada sembolik bir sekilde gosterilmistir (bkz.
Harita 30 ve 31). Vakfin tasinmazlarindan, Kapaligarsi’da yer
alan iig adet diikkanin (TK 1076, TK 1079, TK 1080) miilkiyeti
sahislara gegmistir (bkz. Harita 30, s. 287). Ayni bolgede Cu-
haci Han’da ve Kebapgi Han’da bulunan iki odanin (TK 1077 ve
TK1081) giincel durumu 6grenilememistir.

Vakfin Beyoglu ilgesindeki el konan miilklerinden, Be-
lediye miilkiyetine gegmis olan binasi (TK 172) Tarlabasi
Bulvari agilirken kamulastinlmistir (bkz. Harita 14, s. 228).
Ayrica, Galata bolgesindeki bir binasi (TK 1020) sahsa gec-
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GRAPH 16: THE PROPERTIES OF THE BEYOGLU SURP ASDVADZADZIN ARMENIAN CATHOLIC
CHURCH FOUNDATION (NUMBER; %)

mistir; bir diikkaninin (TK 1019) tapudaki ‘malik’ hanesi agik
durumdadir; Karakéy Meydani yapilirken yikilan Havyar
Han’da bulunan iig han odasi da (TK 1073, TK 1074, TK 1075)
kamulastinlmistir (bkz. Harita 16, s. 232).

Ortakdy’de bulunan Andonyan Manastir’na (TK 266)
VGM el koymustur (bkz. Harita 11, s. 217).

Kadikoy’de, Siikrii Saragoglu Stadr’nin bulundugu yerdeki
ve stadin karsisindaki iki arsa (TK 1088 ve TK 1089) giinlimiiz-
de bagka parsellere doniismiis durumdadir (bkz. Harita 32, s.
306). Vakfin Uskiidar Cengelkdy’deki arsasi (TK 1090) sahis
miilkiyetindedir (bkz. Harita 50, s. 362). EL konan son miilk ise
Sariyer Tarabya’da, tapuda ‘malik’ hanesi acik birakilmis bir ar-
sadir (TK 267). Beyoglu Surp Gazar Ermeni Katolik Mihitaryan
Mektep ve Manastiri Vakfi’nin arsivinde bulunan kira kontrati,
bu tasinmazin 1930’larda Ermeni Katolik Ruhani Onderligi’nin
tasarrufunda oldugunu kanitlar (bkz. Harita 40, s. 324).

BEYOGLU SURP GAZAR ERMENI KATOLIK
MIHITARYAN MEKTEP VE MANASTIRI VAKFI
(BOMONTI ERMENI KATOLIK ILKOGRETIM OKULU)

Vakfin tarihi ve okul binasinin yasadigi sorunlarla ilgili
ayrintili bilgi ‘El Koyma Hikayeleri’ adli bolimde 6rnek vaka
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The current owners of certain properties in the Grand
Bazaar and its vicinities in the Fatih area are unknown.
So are the reasons as to why the foundation lost their
ownership. These properties (TK1082, TK 1083, TK 1084, TK
1085, TK 1086, TK 1087) have been denoted on the map only
symbolically as there are no land registry records for them
(see Map 30 and 31). Three of the Foundation’s commercial
properties in the Grand Bazaar (TK 1076, TK 1079, TK 1080)
now belong to third parties (see Map 30 on page 287). The
current ownership situation of the two offices (TK 1077 and
TK1081) in the same district in Cuhaci Han and Kebapgi Han
commercial buildings are not known.

One of the foundation’s seized buildings in the Beyoglu area
(TK172) had been conveyed to the municipality, and was exp-
ropriated during the construction of the Tarlabasi Avenue (see
Map 14 on page 228). A building in the Galata area (TK 1020)
was conveyed to third parties; a commercial property (TK 1019)
has unassigned ownership at the land registry; three offices (TK
1073, TK 1074, TK 1075) in the Havyar Han commercial building
that was torn down during the construction of Karakdy Square
have been expropriated (see Map 16 on page 232).

Directorate General of Foundations seized the Andonyan
Monastery in Ortakdy (TK 266) (see Map 11 on page 217).

Two plots of land (TK 1088 ve TK 1089), one where the
Siikrli Saracoglu Stadium in Kadikdy stands today, and the
other across the street from the stadium, have been trans-
formed into separate parcels (see Map 32 on page 306).
Another plot of land in Cengelkdy, Uskiidar (TK 1090) has
been conveyed to third parties (see Map 50 on page 362).
The latest seized property is a land plot in Tarabya, Sariyer,
whose ownserhip status is registered as unassigned (TK
267). A lease contract found in the archives of the Beyoglu
Surp Gazar Armenian Catholic Mihitaryan School and Mo-
nastery Foundation proves that the property was under the
ownership of the Armenian Catholic Spiritual Leadership in
the 1930s (see Map 40 on page 324).

BEYOGLU SURP GAZAR ARMENIAN CATHOLIC MIHITARYAN
SCHOOL AND MONASTERY FOUNDATION (BOMONTIARMENIAN
CATHOLIC PRIMARY SCHOOL)

Detailed information about the foundation’s history and
a description of the problems experienced with regard to the
school building it owns have been provided in the chapter tit-
led ‘Stories of Unlawful Property Seizure’. This section will only
provide information pertaining to the foundation’s properties.

PROPERTIES OF THE BEYOGLU SURP GAZAR ARMENIAN CATHO-
LIC MIHITARYAN SCHOOL AND MONASTERY FOUNDATION

The Foundation had a total of 18 assets. Five of these have
land registers under the name of the foundation. Six of them
had been sold. Seven assets, which constitute 39 percent
of the foundation’s total assets, had ownership problems.
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GRAPH 17. THE PROPERTIES OF THE BEYOGLU SURP GAZAR ARMENIAN CATHOLIC MIHITARYAN
SCHOOL AND MONASTERY FOUNDATION (NUMBER; %)

Two of these assets have been listed in the 1936 Declaration,
others have been acquired after 1936. No assets have been
returned to the foundation.

Two offices (TK 274) at the Biiylik Valide Han complex
in Fatih are of indeterminate status (see Map 31 on page
294). Three buildings in the Asmalimescit neighbourhood of
Beyoglu (TK 261, TK 262, TK 263) have been conveyed to third
parties (see Map 15). Another plot of land (TK 1001) in Moda,
Kadikdy has been conveyed to third parties (see Map 32 on
page 306). The Bomonti School building in Sisli (TK 57) has
been conveyed to the municipalities of Sisli and Ayas (see
Map 44 on page 341). The Directorate General of Foundations
has seized a residential unit in Sisli (TK 58; see Map 44).

BEYOGLU SURP YERRORTUTYUN ARMENIAN CATHOLIC
CHURCH FOUNDATION

In the second half of the 16" century, four priests under
the patronage of the Austrian Empire had purchased a land
plot near the St. Antoine Church in Pera, and had built a
wooden church and a guest house there. Named ‘Surp
Yerrortutyun’, the church was destroyed in a fire in 1762 but
was rebuilt; in 1802 it was consecrated as the Cathedral of
the Latin Community. Yet, another fire in 1831 destroyed the
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olarak verilmistir. Burada yalnizca miilkleri ile ilgili bilgiler
yer alacaktir.

BEYOGLU SURP GAZAR ERMENI KATOLIK MIHITARYAN MEKTEP VE
MANASTIRI VAKFI'NIN MULKLERI

Vakfin tespit edilebilen toplam 18 tasinmazindan besi-
nin vakif adina tapusu vardir; altisi satilarak vakfin elinden
gtkmistir. Tiim tasinmazlardan yedisi (%%39) miilkiyet sorunu
yasamistir; bunlarin ikisi 1936 Beyannamesi’nde kayitlidir,
digerleri ise 1936°dan sonra edinilmistir. Vakfa iade edilen
miilk yoktur.

El konan tasinmazlardan, Fatih’teki Biiyiik Valide
Han’da yer alan iki han odasinin (TK 274) akibeti bilinme-
mektedir (bkz. Harita 31, s. 294). Beyoglu Asmalimescit
Mabhallesi’nde bulunan ii¢ bina (TK 261, TK 262, TK 263)
sahislarin miilkiyetindedir (bkz. Harita 15, b. 229). Kadikoy
Moda’da da, sahsa gegmis bir arsa (TK 1001) bulunmakta-
dir (bkz. Harita 32, s. 306). Sisli ilgesinde yer alan Bomonti
Okulu binasinin (TK 57) miilkiyeti Sisli ve Ayas belediyele-
rindedir (bkz. Harita 44, s. 341). Ayni ilgedeki bir eve (TK 58)
Vakiflar Genel Miidiirliigii el koymustur (bkz. Harita 44).

BEYOBLU I HORAN (YERRORTUTYUN) ERMENI KILISESI'NIN AVLUSU (2009)
THE COURTYARD OF THE BEYOGLU UG HORAN (YERRORTUTYUN) ARMENIAN CHURGH (2009)

BEYOGLU SURP YERRORTUTYUN
ERMENI KATOLIK KILISESI VAKFI

16.yiizyilinikinciyarisinda, Avusturya Imparatorlugu’nun
himayesindeki dort Katolik rahip, Pera’da Saint Antoine
Kilisesi’nin alt kisminda yer alan arsayi satin alip, burada ah-
sap bir kilise ve konukevi insa ettirir. ‘Surp Yerrortutyun’ adi-
ni alan kilise 1762°de yanar ancak tekrar insa edilir; 1802’de
Latin toplumunun katedrali olur; 1831°de bir kez daha ya-
nar ve 1836°da tekrar agilir. 1854 yilina kadar Istanbul Latin
patrik vekillerinin merkezi olarak hizmet veren kilise, rahip
meskeni ve bitisikteki iki evle birlikte, 25 Mayis 1857°de Ka-
tolik Ermeniler tarafindan satin alinir ve 30 Mayis’ta Ermeni
Katolik rahipler bu kilisedeki ilk ayinlerini diizenlerler.® (bkz.
Harita 15, s. 229)

Vakfin tespit edilebilen akari yoktur. Ermeni Katolik top-
lumunun kiliseyle beraber edinmis oldugu evlerin akibeti bi-
linmemektedir.

BEYOGLU UG HORAN (YERRORTUTYUN)
ERMENI KILISESI VAKFI

SURP YERRORTUTYUN ERMENI KILISES]

Kilisenin 16. yilizyildan itibaren var oldugu tahmin edil-
mektedir. Pars Tuglaci, kilisede bulunan 1843 tarihli bir el-
yazmasinda, 921 (1503) tarihli bir senetten bahsedildigini
yazar. Padisahin miihriiniin oldugu, ‘U¢ Horan’ baslikli bu
belgede, arsanin satin alindigi ve kilisenin ingasina baslan-
digi belirtilmektedir. 1805°te, Haci Krikor Amira Kevorkyan
6 bin metrekarelik bir arsa alir ve kilise, bu arsa tizerinde
ahsap olarak yeniden insa edilir. 31 Mayis 1807°de ibadete
agilan kilise, 1810’da gikan bir yanginda yanar. Kilise, yerine
yenisiniinsa etmekicinizin alinamamasi nedeniyle 1835 yili-
na kadar harap halde kalir. AGustos 1835’te verilen fermanla
kagir olarak yeniden insa ettirilen kilise, Patrik Isdepanos
tarafindan 18 Haziran 1838 tarihinde ibadete acilir. 14 Kasim
1889 tarihli tapusu mevcut olan kilise halen ibadete agik-
tir.®s(bkz. Harita 14, s. 228)

TAKSIM SURP HARUTYUN ERMENI KILISES]

Beyoglu’nda, Esayan Kiz Lisesi’nin bahgesinde bulunan
Surp Harutyun Kilisesi’nin 1738’de ahsap olarak insa edildigi
tahmin edilmektedir. 1846°da onarimdan gegirilen kilise, 19.
ylizyilin sonlarinda Hovhannes ve Migirdi¢ Esayan kardes-
ler tarafindan kagir olarak yeniden yaptirilir ve 1895’te Patrik
Mateos Izmirliyan tarafindan acilir. Halen ibadete agik olan
kilisede, Esayan kardeslerin vasiyeti dogrultusunda, diigiin
ve vaftiz torenleri diizenlenmekte ancak cenaze toreni yapil-
mamaktadir.® (bkz. Harita 14, s. 228)

PANGALTI SURP HAGOP ERMENI MEZARLIG

Pera semtine Ermenilerin yerlesmesi 16. yiizyilda basla-
mistir. Galata Ermenileri, cenazelerini, semtte bulunan Surp
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PANGALTI SURP HAGOP ERMENI MEZARLIGININ 1930 YILINDAKI GORUNUMU. MEZARLIK ARAZISININ UZERINDE, GUNUMUZDE HYATT REGENGY, DIVAN VE HILTON OTELLERIILE TRTISTANBUL

RADYOSU BINASI BULUNUYOR

THE PANGALTI SURP HAGOP ARMENIAN CEMETERY IN 1930, ON WHICH HYATT REGENCY, DIVAN AND HILTON HOTELS, AND THE TRT ISTANBUL RADIO BUILDING STAND TODAY.

church, but reopened in 1836. Until 1854, the church served
as the center for Latin deputy patriarchs. On May 25, 1857,
the church, the bishop residence, and the two annexed
residences were sold to Armenian Catholic community. On
May 30, Armenian Catholic priests held the inaugural mass
in the church.® (see Map 15 on page 229)

No akars [real estate properties generating income] of
the foundation have been identified. Status of the houses
that came under the ownership of the Armenian Catholic
community with the purchase of the church are unknown.

BEYOBLU UG HORAN (YERRORTUTYUN)
ARMENIAN CHURCH FOUNDATION

SURP YERRORTUTYUN ARMENIAN CHURCH

The church is thought to have originated in the 16 cen-
tury. Pars Tuglacirecords that a manuscript dated 1843 found
in church archives mentions a charter dated 1503. The docu-
ment, titled ‘U¢ Horan’ contains the Sultan’s seal, mentions
that the land plot had been purchased and the construction
for the church building had begun. In 1805, Haci Krikor Ami-
ra Kevorkyan bought a 6ooo-squaremeter land plot, and a
wooden church was built on this land. On May 31, 1807, the
church was opened, and on April 10, 1810, burnt down in yet
another fire. The church remained in ruins until 1835 because
it proved impossible to obtain a permit for renovation. With
the Sultan’s decree issued in August 1835, it was rebuilt, and
opened to service by Patriarch Isdepanos on June 18, 1838.

The land deed of the church is dated November 14, 1889.%
The church is still open to service. (see Map 14 on page 228)

TAKSIM SURP HARUTYUN ARMENIAN CHURCH

The Surp Harutyun Church was probably built in 1738 as a
wooden structure on the plot of land where the Esayan All-Girls
School stand today. After its renovation in 1846, it was rebuilt
as a stone building by Hovhannes and Migirdi¢ Esayan brothers
towards the end of the 19" century, and was opened to service
in 1895 by Bishop Mateos Izmirliyan. As willed by the Esayan
brothers, the church s still open for marriage and baptism cere-
monies, yet not for funerals.®*(see Map 14 on page 228)

PANGALTI SURP HAGOP ARMENIAN CEMETERY

Armenians began moving into the Pera neighbourhood
in the 16" century. Armenian communities in this area buried
their dead near the Surp Sarkis ve Surp Krikor Lusavoric
Churches or the open fields near the city walls. After a
cholera outbreak in 1560, authorities had forbidden the
burial of the dead within city limits. The plot of land that is
currently across the Surp Agop Armenian Catholic Hospital
was designated as a cemetery for the use of the Armenian
community.” (TK 818, Map 43 on page 331)

This plot of land came to belong to the Armenian
community through Manuk Karaseferyan from Van, chef
of Suleiman the Magnificent. Upon Suleiman’s invasion
of Buda, Germans were plotting to poison him, and they
asked Manuk for his cooperation. Manuk rejected the offer,
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Sarkis ve Surp Krikor Lusavorig kiliselerinin ¢evresinde ya
da sur icerisindeki acik arazide defnetmislerdir. Istanbul’da
1560°ta ¢ikan biiylik veba salgininin yayilmamasi icin sehir
sinirlari icinde defin yapilmasi yasaklanir; Ermenilere de,
oliilerini defnetmeleri icin, bugiinkii Surp Agop Ermeni Ka-
tolik Hastanesi’nin karsisinda bulunan arazi tahsis edilir (TK
818, Harita 43, 5. 331).

Bu arazi, Kanuni Sultan Siileyman’in as¢isi Vanli Manuk
Karaseferyan sayesinde Ermeni toplumunun miilkii hali-
ne gelmistir. Anlatiya gore, Sultan Siileyman’in Buda’yi is-
gal etmesi lizerine Almanlar onu zehirlemeyi planlar ve bu
isi Manuk’tan isterler. Manuk bunu reddeder ve Sultan’a
durumu anlatir. Sultan, komployu agiga ¢ikardigi icin onu
odiillendirmek isteyince, Manuk, Istanbul Ermenilerine bir
mezarlik tahsis edilmesini talep eder. Sultan da Pangalti
semtinde bulunan araziyi Ermeni toplumuna hediye eder.
Hocakoyli Mikael adli birine ait, 1551 tarihli mezar tasinda
yer alan bilgiler de, mezarligin ya 1551°de ya da biraz once-
sinde agildigina isaret etmektedir. Tuglac’nin aktardigina
gore, Patriklik arsivinde mezarliga ait Haziran-Temmuz 1781
tarihli tapunun bir 6rnegi bulunmaktadir.

1853-1858 yillari arasinda, ¢evresi duvarla cevrilen ve ona-
rimdan gegirilen mezarligin kapisina, 1856’da, Dr. Isdepan
Pasa Aslanyan’in yazdigi Ermenice bir kitabe asilir. Bu ki-
tabe, su an Galata’daki Surp Krikor Lusavorig Kilisesi’nin
avlusundadir. 1865’te, Istanbul’da ¢ikan kolera salgininin
yayilmasini engellemek amaciyla, yerlesim merkezleri-
ne yakin mezarliklara cenaze defnedilmesi yasaklanir; 23
Temmuz 1865 tarihinde de, Pangalti Surp Hagop Ermeni
Mezarligi’'nda cenaze defin islemleri son bulur. Ermeniler
bu tarihten sonra cenazelerini Sisli Ermeni Mezarligi’nda
defnetmeye baslarlar.®

1872°de, Sehremaneti (Belediye), arazisini hemen yanin-
daki Harbiye Kislasi’na tahsis etmek igin mezarliga el koy-
mak isteyince, Ermeni toplumu araziyi kurtarmak igin gesitli
girisimlerde bulunur. 22 Aralik 1872’de, Trakya bélgesindeki
Ermenilerin dini lideri Tatyos Episkopos bagkanligindaki ru-
haniler Sultan Abdiilaziz’e bagvurarak, s6z konusu mezarli-
gin padisah fermani ile Ermeni toplumuna tahsis edildigini
bildirirler. Bunun lizerine, Abdiilaziz yeni bir fermanla, me-
zarligin Ermeni toplumuna ait oldugunu tasdik eder.°

1909’da, Belediye bu kez Pangalti Caddesi’ni genisletmek
amaciyla, mezarligin yolun iist kisminda yer alan kismini is-
timlak etmek ister, ve Ermeni toplumu buna itiraz eder. Be-
lediye ile Ermeniler arasinda yasanan anlasmazlik, hiikiime-
tin olaya miidahale etmesi ve Belediye’ye verilecek kismin
degerinin cemaate 6denmesine karar verilmesiyle ¢oziiliir.
Ancak 11 Subat 1909°da, Istanbul Belediye Meclisi, verilecek
topragin degeri yerine, sadece, duvar yapimi, kemiklerin ve
mezar taslarinin tasinmasi gibi masraflan karsilamak iizere
15 bin altinin bedel olarak cemaate 6denmesi yoniinde bir

THE PRESENT-DAY BUILDINGS SITTING ON THE LAND OF THE FORMER PANGALTI
SURP HAGOP CEMETERY

karar alir. Karara gerekge olarak “mezarligin kamuya ait ol-
dugu, kamusal araziye tapuyla sahip olmanin imkansiz ol-
dugu” belirtilir.»

Cumhuriyet’in kurulmasi ile birlikte hiikiimetin mezarlik-
lara dair politikasi da degisir. Istanbul Belediyesi, 1926’da,
Beyoglu’ndaki mezarliklara defin islemlerini yasaklar. Daha
sonra gikarilan mezarliklar kanunuyla, biitiin mezarliklarin
denetimi cemaatlerden alinip belediyelere verilir. 1926’daki
yasaklama kararinin ardindan, Pangalti Ermeni Mezarligi’ni
baska bir yere nakletmeye calisan Belediye, 1931°de Tapu
Idaresi’ne basvurarak, s6z konusu mezarligin arsasinin ‘Sul-
tan Bayazit Veli Vakfr’na ait oldugunu ve metruk durumda
bulundugunu iddia ederek, 1580 sayili mezarliklar kanunu-
nun 167. maddesi geregince, biitiin metruk mezarliklar gibi
kendisine devredilmesini talep eder.%

Bununiizerine, Tapu Genel Miidiirliigii, Beyoglu U¢ Horan
Ermeni Kilisesi’nden, mezarligin tapu senediniister. Cemaat
Cismani Meclisi mezarlikla ilgili belgeleri diizenleyip, Kevork
Torkomyan ve Maksut Narliyan’ temsilci olarak Tapu
Genel Miidiirliigi’ne gonderir. Torkomyan ve Narliyan,
mezarligin Ermeni toplumunun miilki oldugu ve metruk
olmadigini, belgelerle ortaya koyarlar. Mezarliga defin
isleminin yapilmasinin salginlar dolayisiyla yasaklandigini;
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denouncing the Germans to the Sultan. When the Sultan
wanted to reward him for his service, Manuk asked for
a plot of land to be used as a cemetery for the Armenian
community. Thus, the Sultan gave the plot of land in Pangalti
to the Armenian community. The inscriptions on the grave
of a man named Hocakaylii Mikael (Mikael of Hocakdy) who
died in 1551 reveal that the cemetery was opened around this
time. According to Tuglaci, a copy of a land deed dated June-
July 1781is kept in the archive of the Patriarchate.®®

From 1853 to 1858, the cemetery was surrounded with
walls and it went under renovation. In 1856, a plaque
prepared by Dr. Isdepan Pasha was placed at its gates. This
plaque is currently showcased in the courtyard of the Surp
Krikor Lusavori¢ Church in Galata. In order to contain a
cholera outbreak in 1865, burials within the city limits were
forbidden. As of July 23, 1865, burials at the Pangalti Surp
Hagop Armenian Cemetery had ceased. After this date, the
Sisli Armenian Cemetery became the main site of burial.®

When the Municipality (Sehremaneti) attempted to seize
the plot of land where the cemetery was located with the
hope of giving it to the Harbiye Barracks, the Armenian com-
munity appealed to the authorities. On December 22, 1872,
Tatyos Episkopos, the leader of the Armenian community in
Thrace, appealed to Sultan Abdiilaziz along with other Ar-
menian spiritual leaders, and explained that the land plot
of the cemetery had been given over to the Armenian com-
munity through the Sultan’s order. Abdiilaziz then issued
another decree, reaffirming the status of the cemetery as
the property of the Armenian community.*

In 1909, the municipality once again made a move to
expropriate part of the cemetery’s plot of land, this time to
widen the Pangalti Avenue, and the Armenian community
rejected. With the government’s intervention, the com-
munity and the municipality came to an agreement, the
latter accepting to pay the cost of the expropriated land.
However, on February 11, 1909, the Istanbul Municipality
Council decided on paying 15,000 gold coins instead, cove-
ring the cost of only the exhumation and the construction
of the wall. The rationale of the decision, the municipality
said, was that “a cemetery belonged to the public, and a
public place couldn’t be privately owned with a deed.”

With the establishment of the Republic, the status of the
cemeteries also changed. In 1926, the Istanbul Municipality
suspended the permits to bury in Istanbul. The ensuing law
pertaining to the administration of cemeteries ruled out the
foundations’ rights on burial sites, designating municipali-
ties as the sole authority. Following the 1926 decision, the
municipality tried to relocate the Pangalti Armenian Ceme-
tery. Five years later, the authorities appealed to the Office
of the Land Registry, claiming that the plot of land where the
cemetery is located had actually belonged to a foundation

PANGALTI SURP HAGOP ERMENI MEZARLIGININ GNUNDE CENAZE ALAYI (1913)

FUNERAL PROCESSION IN FRONT OF THE PANGALTI SURP HAGOP ARMENIAN CEMETERY (1913)

called ‘Sultan Bayazit Veli’, that it was dilapidated, and as
stated in Article 167 of the cemeteries law numbered 1580, it
was most appropriate for the cemetery to be handed over to
the municipality.s

Upon this, the Office of the Land Registry asked the Uc
Horan Armenian Church to provide the deed for the ceme-
tery. The representative council of the Armenian commu-
nity, known as the Cismani Meclis, prepared the paperwork,
appointing Kevork Torkomyan and Maksut Narliyan as the
spokespersons. Torkomyan and Narliyan presented do-
cuments to prove that the cemetery is the property of the
Armenian community and that it has not been abandoned.
They explained that the burials had stopped due to the
cholera outbreaks, that several documents issued after the
outbreaks proved that the cemetery belongs to the commu-
nity, and for those reasons the status of the cemetery was
fell outside the scope of the cemeteries law. Despite the
documents, the Office of the Land Registry approved the
conveyance of the cemetery to the municipality. Immedi-
ately after the apporval, the Istanbul Municipality seized
the cemetery and levied rental incomes from the stores and
parking lots used for the maintenance of the cemetery. Ke-
vork Torkomyan and Mesrob Naroyan, the Patriarch of the
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yasaktan sonraki bircok belgeden, bu mezarligin cemaatin
miilkii oldugunun anlasildigini ve bu nedenle s6z konusu
mezarliklar kanununun kapsamina girmedigini soylerler.
Belgelere ragmen, Tapu Genel Miidiirliigli, mezarligin
Belediye’ye tahsis edilmesini onaylar. Onayin ardindan
Istanbul Belediyesi mezarliga el koyar ve mezarligin akarlari
olan diikkan ve garajlann gelirine haciz koyar. Bunun
tizerine, Tirkiye Ermenileri Patrigi Mesrob Naroyan ve
Kevork Torkomyan, Patriklik adina, Belediye aleyhine dava
acarlar.s

Istanbul 4. Hukuk Mahkemesi’nde, Belediye avukatlarinin
itirazlan tzerine, Patrikligin varligi ve Patrigin cemaati temsil
edip etmeyecegi konusunda tartisma gikar. Ancak mahkeme,
Belediye’nin avukatlarinin itirazlarini reddeder. Bu kararda
hukuki agidan iki 6nemli karar alimir: “Tiirkiye’de hukuksal
sahsiyetlere mahsus tiim haklara (tasinmaz satin alma, sat-
ma, idare ve kontrol etme) sahip bir Ermeni cemaati mevcut-
tur” ve “Mezarlik davasinin davacisi Patrik Mesrob Naroyan,
bu cemaatin hak sahibi 6nderidir.” Istanbul Belediyesi’nin
ardindan, Beyoglu’nun en merkezi yerinde bulunan 56 bin
metrekarelik mezarlik arazisinin kendisine ait oldugunu iddia
eden, Ayaz Pasa Vakfi gibi bagka kuruluslar da olur.s

Mahkeme, meselenin ¢oziimii icin Mezarliklar Miidiir(,
Kadastro Miidiirii, Istanbul Asar-1 Atika Miizeleri Miidiirii
(Aziz Ogan), bir tarihgi (Ahmet Refik Altinay) ve bir tapu me-
murundan olusan bir ‘uzman arastirmacilar heyeti’ kurar.
Bu heyet, ‘bilimsel’ bir sekilde, mezarligin Ermenilere degil
Sultan Beyazit Vakf’na ait oldugunu ortaya koyar. Bu rapo-
run ardindan mahkeme, Pangalti Mezarlig’’nin mezarlik ka-
nununa istinaden metruk mezarlik olduguna ve Belediye’ye
tahsisine karar verir. Patrikligin yaptigi temyiz icin basvur-
dugu Yargitay, meseleyi derinlemesine arastirmadan, 4
Mart 1933°’te su karar alir: “Mademki bu arazi kiliseye ait
akar degil, Patrigin davaci olmaya hakki yoktur. Tiizel kisiler
kanununa gore, cemaat liderlerinin dini veya hayri kurum-
lara ait olan fakat akar olmayan topraklar lizerinde higbir
hakkr yoktur.” Patrikligin bu karar lizerine Yargitay’a yap-
tig1 tashih-i karar basvurusu da kabul gérmez. Bu arada, 3
Aralik 1933’te Sultanahmet Adliye Binasi’nda ¢ikan yanginda
davaya iliskin dosyalar yanar. Dosyalarin birer kopyasi Tapu
Dairesi’nde ve Belediye’de mevcuttur ancak bunlar toparla-
nana kadar dava ertelenir. Sonug olarak, 1 Mart 1931°de bas-
layan Pangalti Mezarligi davasi 26 Kasim 1934°’te tamamla-
nir. Mahkeme, tahsis kararina ek olarak, “Patrikhane’yi
mahkeme masraflarini ve Belediye Vekili’nin 150 lira avukat-
lik masrafini 6demeye mahk{m eder” ve ihtiyati tedbir kara-
rint kaldirir.9

Bu kararin ardindan, Ug Horan Kilisesi Yonetim Kurulu
Baskani Prof. Hovsep Celal, bu adaletsizlige karsi bir dava
acar ve mezarlik arazisi igin ihtiyati tedbir konmasini ister.
Mahkeme bunu, yalnizca iizerinde bina olan boliimler igin,
10 bin lira kefalet karsiliginda kabul eder. Karara gore,

dava sona erene kadar bu binalar cemaatin miilkii olarak
kalacaktir. Fakat Belediye davanin sonlanmasini beklemez
ve “tapularini gikarttinp haritalarini hazirlattig bu arsalar
satmayl planlar.” Dava sirasinda, mahkeme mezarlik
arazisinin ti¢ yil onceki degerinin tespiti icin bir komisyon
olusturur. Arazinin deger kaybina karar verilmesi lizerine
Belediye tazminat ve ii¢ yillik kira bedelinin 6denmesini
ister. Komisyon’un lig yillik deger kaybi icin belirledigi 124
bin liraya, Belediye, satisin gecikmesinden dogan zarari
da ekleyerek toplam 180 bin liralik tazminat talebinde
bulunur. Vakit gazetesinin basyazari Asim Us, bu tazminatin
odenmemesi igin Patrikligin araya Sabur Sami Bey’i sok-
tugunu ve karsiliginda Patrikligin elinde kalacak olan alti bin
metrekarelik kismin ona verildigini séyler.%

Ug Horan Vakfi araziyi geri almak icin tekrar dava acar
ama bir sonug alamaz. Mesele, donemin igisleri bakaninin
verdigi emir dogrultusunda, Istanbul Valisi Muhittin Ustiin-
dag ve Beyoglu U¢ Horan Vakfi Yonetim Kurulu’ndan Arsag
(Adil) Surenyan arasinda bir anlasma metni imzalanmasiyla
sonuglanir. Buna gore, 850 bin metrekarelik arazi Belediye’ye
gecer, Patrikhane’ye ise alti bin metrekare arazi ve 3200 lira-
ik mahkeme masrafi kalir. Boylece, 1939°da mezarlik arazisi
tamamen istimlak edilerek Ermeni toplumunun elinden ali-
nir. Mezarlikta bulunan Surp Krikor Lusavoric Kilisesi yikilir;
mezar sahiplerine, mezarlari nakletmeleri igin belirli bir siire
taninir. Arazi ranta agilir ve gliniimiizdeki halini alir. Bura-
da, giinlimiizde, Divan, Hilton ve Hyatt Regency otelleri ile
TRT Istanbul Radyosu binasi yer almaktadir. Mezar taslari-
nin ¢ogu Emindnii Meydani’nin onariminda ve Gezi Parki’nin
merdivenlerinin yapiminda kullanilmis, mezarliga dair en
ufak bir iz birakilmamigtir.s”

SURP KRIKOR LUSAVORIC (KHOR VIRAB) ERMENIKILISESI

Pangalti Ermeni Mezarligr’na, Dr. Isdepan Pasa (Aslan-
yan), Dr. Parunag Bey (Feruhan) ve Dr. Servigen’in (Serovpe
Vigenyan) girisimleriyle insa edilen ve Aziz Krikor Lusavorig’e
ithaf edilen ahsap kilise, mezarliga defin isleminin yasaklan-
masindan bes giin sonra, 28 Temmuz 1865’te ibadete agil-
mistir. Mezarlikta 1879’da agilmis bir de sapel bulunmaktay-
di. Kilise, 1909’da kapsamli bir sekilde onarilir ancak mezarli-
ginistimlak edilmesinin ardindan yikilir (TK 830, Harita 43, s.
331). 1930°da kilise biinyesinde kurulan Lusavorig Korosu ise
halen Taksim Surp Harutyun Kilisesi’nde faaliyetine devam
etmektedir.s®

ESAYAN ERMENI ANAOKULU, ILKOKULU VE LISES

Migirdi¢ ve Hovhannes Esayan kardesler tarafindan 1895
yilinda agilan ve ortaokul seviyesinde egitim veren okula,
1935°te lise kismi eklenmistir. Halen ilkogretim okulu ve lise
olarak hizmet vermektedir.®® (bkz. Harita 14, s. 228)

BEZAZYAN OKULU

1908’de Maarif Vekaleti’nden alinan izinle, Bogos Bezazyan
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Armenian Community in Turkey then sued the municipality
on behalf of the Patriarchate.s

Arguments ensued during the trial at the 4™ Civil Court in
Istanbul when the municipality lawyers began questioning
the Patriarchate’s right to represent the Armenian commu-
nity. However, the court overruled the objections, stating that
“an Armenian community, with rights to purchase, sell, admi-
nister and control immovable assets, exists in Turkey,” and
that “the plaintiff, Patriarch Mesrob Naroyan, is the rightful
representative of this community.” Apart from the Istanbul
Municipality, other institutions such as the Ayaz Pasha Foun-
dation also claimed the ownership of the cemetery’s 56,000
square-meter plot of land located at the heart of Beyoglu.*

In order to resolve the issue, the court established an
“expert research commission” consisting of the following:
The director of the cemeteries of the Istanbul Municipality,
the head of the Cadastre and Planning, a land registry official,
director of the Istanbul Asar-i Atika Museums (Aziz Ogan),
and a historian (Refik Altinay). The commission, through
dubious “scientific” methods, proved that the rightful
owner of the cemetery was the Sultan Beyazit Foundation;
not the Armenian community. Following this report, the
court decided that the Pangalti Cemetery is considered not
in use according to the cemeteries law, and that it should
be conveyed to the municipality. Having made an appeal to
the Supreme Court, the Patriarchate had to make do with an
unsatisfactory decision made in haste. On March 4, 1933, the
Supreme Court of Appeals ruled that “if the plot of land is
not an akar [real estate properties generating income] of the
church, the Patriarch had no right to sue. According to the
law pertaining to legal personalities, [minority] community
leaders have noright over the plots of land that belong to the
religious or philanthropic organizations, yet don’t qualify
as akars [real estate properties generating income].” The
Patriarchate’s appeal to the Supreme Court was rejected.
Meanwhile, a fire that broke out in the Sultanahmet Court
House on December 3, 1933, all documents related to the
case were burnt to ashes. The Office of the Land Registry
and the municipality had copies of the documents, yet the
trial was postponed until the papers were collected. The
Pangalti Cemetery case, which began on March 1, 1931, and
ended on November 26, 1934, resulted in “the Patriarchate
paying for damages, as well as and additional 150 lira for the
municipality representative’s legal consultation fees.” The
court also withdrew the interlocutory injunction.s

The community continued to demand justice despite the
verdicts. Prof. Hovsep Celal, Head of the Board of Directors
of the U¢ Horan Church, filed a lawsuit to implement the
interlocutory injunction. The court ruled favorably only for
those parcels with buildings, and after a bail in the amount
of 10,000 lira. According to the court decision, until the end
of the trial, these buildings would remain as the property of

the Armenian community. However, the municipality didn’t
wait until the end of the trial, and was indeed “planning to
sell these plots of land whose deeds it had gotten issued.”
During the trial, the court formed a commission to decide
on the value of the plot of land three years ago. Having
concluded that the property had lost value, the municipality
demanded that compensation, as well as the three-year
worth of rent is paid. This amount was 124 thousand lira,
however the municipality also demanded an extra pay for
the postponement of the sales transaction, driving the
amount up to 180 thousand lira. Asim Us, editor-in-chief of
the Vakit newspaper said that the Patriarchate asked Sabur
Sami Bey to step in as mediator, and that in return for his
efforts to save the Patriarchate from paying the sum, he was
awarded the remaining 6,000 square-meter plot of land that
remained in the possession of the Patriarchate.*®

Invain, the U¢ Horan Foundation filed yet another lawsuit
to get back the plot of land. As requested by the minister
of interior at the time, the case was settled through an
agreement between Muhittin Ustiindag, then the Mayor of
Istanbul, and Arsag (Adil) Surenyan, a member of the Board of
Directors of the Beyoglu U¢ Horan Foundation. According to
the agreement, the municipality got a 850 thousand square-
meter plot of land, and the foundation a 6000 square-meter
land and the cost of lawsuit in the amount of 3200 lira. Thus,
in 1939, the cemetery’s plot of land was entirely expropriated.
The Surp Krikor Lusavorig Church within the cemetery was
torn down, and the families of the deceased were given a
certain amount of time to arrange for exhumations. Today,
the Divan, Hilton and Hyatt Regency hotels and the TRT
Istanbul Radyosu building are located on this plot of land.
No traces of the cemetery remain today, with most of the
headstones being used to build steps for the Gezi Park, as
well as the maintenance of the Eminonii Square.”

SURP KRIKOR LUSAVORIG (KHOR VIRAB) ARMENIAN CHURCH

The wooden structure that was dedicated to Saint Krikor
Lusavorig was built thanks to the efforts of Dr. Isdepan Pasha
(Aslanyan), Dr. Parunag Bey (Feruhan) and Dr. Servigen
(Serovpe Vigenyan). It was opened to service on July 28, 1865,
five days after the burials at the cemetery were halted. Also
on the premises were a chapel opened to service in 1879.
Renovated in1909, the church was torn down when the land of
the cemetery was expropriated. (TK 830, Map 43 on page 331)
The Lusavorig¢ Church choir, founded in 1930, still performs in
its second home, the Taksim Surp Harutyun Church.s

ESAYAN ARMENIAN PRE-SCHOOL,
PRIMARY SCHOOL AND HIGH SCHOOL

Founded by Migirdic and Hovhannes Esayan brothers in
1895 the school initially provided elementary education. In
1935, the high school section was opened.® The school is still
active as primary and high school. (see Map 14 on page 228)
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Efendi tarafindan Bakirkdy Sakizagaci Cikmazi (Latin
Kilisesi)Sokagi’ndakurulanBezazyan Okulu, lise diizeyinde
egitim vermistir. Semtte ikamet eden Ermenilerin okula
biiyiik ilgi gostermesi lizerine, Bezazyan Efendi binalar
kiralayip, icinde yemekhane ve yatakhanenin de bulundugu
bir binalar kompleksi kurar ve burada yiiksek nitelikli
bir egitim verilmesini saglar. Okulun binasi birkag kez
degistirilir; once Bakirkdy’deki Tas Mektep’in yanindaki
bina kullanilir, sonra Mazhar Pasa Konagri’na, 1914’te simdi
Maliye binasi olarak kullanilan eski halkevine, 1925’te ise,
daha 6nce Ttalyan okulu olarak kullanilan binaya gegilir.™°
1926°’da orta ve lise boliimi agilir ve boylece, Bezazyan,
Bakirkoy’de lise derecesinde egitim veren tek okul olur.
1928’de Fransiz Papazlar Okulu’na, daha sonra Osmanbey
Sair Nigar Sokagr’ndaki Sait Halim Pasa Yalisi’na, 1946’da
yalinin satilmasinin ardindan Katolik Ermeni toplumuna
ait bir binaya, 1952°de, Harbiye Cayir Sokak’taki bir
binaya tasinir ve ii¢ yil boyunca 150 6grenciye iicretsiz
egitim imkani sunar (bkz. Harita 43, s. 331). 1955°te Patrik
Hacaduryan’in onayiyla Uc Horan Kilisesi Vakfi Yonetim
Kurulu’nun idaresine gegen okul, 1982-83 egitim yilinda
egitim faaliyetine son verir.™

NAREGYAN ERMENI OKULU

Naregyan Hayirseverler Birligi tarafindan kurulan okul, 1
Mayis 1848°de, Surp Harutyun Kilisesi’nin avlusundaki bina-
da karma egitim veren bir okul olarak hizmete agilmistir. Ki-
lise gevresinde yer alan diikkdnlar okula akar saglamak igin
satin alan birlik, Osmanli Devleti tarafindan 1860’ta kabul
edilen Ermeni Nizamnamesi geregince, okulun idaresini Ug
Horan Kilisesi Yonetim Kurulu’na devretmistir.™>

1867°de yiktirilip yeniden insa edilen okul binasi 1870’te,
biiyiik Beyoglu yangininda tamamen yanar. Bunun iizerine
okul o donem halen ayakta olan Khor Virab Kilisesi’nin yani-
na tasinir; ardindan da, 1877 yilinda, Nerses Varjabedyan’in
onciiliigiinde ve “Tibrotsasirats adli hayir kuruluslarinin
topladigi bagislarla”, Surp Harutyun Ermeni Kilisesi’nin
yanina insa ettirilen binaya nakledilir. 1880 yilinda, okulda,
dort sinifta toplam 81 kiz ve 138 erkek 6grencinin egitim gor-
diigi bilinmektedir.™3

1890 yilinda, Migirdi¢ ve Hovhannes Esayan kardesler, yi-
kilma tehlikesi yasayan Naregyan Okulu ve Surp Harutyun
Ermeni Kilisesi binalarinin onarimiigin kilise yénetim kuruluna
teklif gotiiriirler. Teklifin kabul edilmesi iizerine yeniden insa
edilen okulun adi bagiscilarin soyadiyla, ‘Esayan’ olarak degis-
tirilir. Ermeni toplumu iginde bu degisiklige yonelik elestiriler
olmasi iizerine, okulun anasinifi boliimiine ‘Naregyan’ adi ve-
rilerek sorun ¢6ziime kavusturulur. Naregyan Okulu, 7 Nisan
1913’te, Jak Papazyan’in yaptigi yiiksek miktardaki bagisla
satin alinan, Esayan Okulu’nun yanindaki binaya geger. Daha
sonra anasinifi Esayan Ilkokulu’na devredilir ve Naregyan
Okulu kapatilir. Okulun son binasi, halen U¢ Horan Kilisesi’nin
‘Naregyan Salonu’ olarak hizmet vermektedir.™+

ESAYAN ERMEN ILKOGRETIM OKULU VE LISESI (2012)

ESAYAN ARMENIAN PRIMARY AND HIGH SCHOOL (2012)

LUSAVORIGYAN ERMENI OKULU

1895’te az sayida 6grenciyle, Harbiye Olcek Sokak’a bu-
lunan kiigiik bir binada egitim vermeye baslayan Lusavorig-
yan Okulu, bir siire yalnizca anasinifi olarak hizmet vermistir
(bkz. Harita 43, s. 331). Okul igin 1904’te satin alinan yeni
binanin onarilmasinin ardindan, ilkokul 1., 2. ve 3. sinif 6g-
rencilerine de egitim vermeye baslar. 14 Aralik 1946°’da 4. ve
5. siniflarin da eklenmesiyle, okul tam tesekkiilld ilkokul ha-
line gelir. 1957°de, okula, Beyoglu semtindeki muhtag Erme-
ni cocuklari da kabul edilmeye baslar. Bezazyan Okulu’nun
Bakirkdy’den Beyoglu’na tasinmasiyla, Lusavorigyan Okulu
ogrenci kaybi yasamaya baslar ve sayinin ¢ok azalmasi iize-
rine kapatilir.”s

BEYOGLU UG HORAN (YERRORTUTYUN) ERMENI KILISESI
VAKFININ MULKLERI

Yonetimlerinin yillardir seffaf olmayisi sebebiyle sahip
oldugu miilklerin sayisi bilinmeyen vakfin, bu ¢alisma kap-
saminda tespit edebildigimizden ¢ok daha fazla miilki oldu-
gu tahmin edilmektedir. Vakfin tespit edilebilen taginmaz-
larinin sayisi 27°dir. Bunlarin dokuz tanesi (%33) miilkiyet
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THE BEZAZYAN SCHOOL

The Bezazyan Private School was first opened at the
Bakirkoy Sakizagaci Cikmazi (Latin Church) street, in 1908
by Bogos Bezazyan Efendi with a license from the Educati-
on Ministry, offering high school-level classes. In order to
meet the demands of the Bakirkdy Armenian community,
Bezazyan Efendi had rented several buildings to use as dor-
mitories and dining halls for students, providing high quality
education there.

The school relocated to different buildings a couple
of times. Initially, the building next to the Tas Mektep in
Bakirkdy was the main site. Later, it moved to the Mazhar
Pasa mansion. In 1914, the Treasury building which was
formerly a community center became its home. Finally, in
1925, it moved to what used to be the Italian School.™ In
1926, the Bezazyan School’s secondary-level classes began,
making it the only high school in Bakirkdy. The school first
moved to the French Priests School in 1928, and later, made
the Sait Halim Pasa mansion in the Sair Nigar Street in
Osmanbey its home. After the mansion was sold, the school
moved to a building that was owned by the Armenian Catholic
community. The school moved to its new address at Cayir
Street in Harbiye in 1952, and for three consecutive years,
provided full scholarship to its 150 students (see Map 43 on
page 331). In 1955, with Patriarch Hagaduryan’s approval, the
Board of Directors of the Ug Horan Church took charge of the
school’s administration until 1983, when the school closed.

NAREGYAN ARMENIAN SCHOOL

Founded on May 1, 1848 by the Naregyan Philanthropists
Union, the co-education school was located at the courtyard
of the Surp Harutyun Church. The union bought the stores
in the vicinity to use them as akars [real estate properties
generating income] for the school. In accordance with the
Armenian Charter approved in 1860 by the Ottoman state,
the Naregyan Philanthropists Union transferred the admi-
nistration of the school to the Board of Directors of the Uc
Horan (Yerrortutyun) Church.»:

Torn down and rebuilt in 1867, the school building was
completely burnt down in the Beyoglu fire in 1870. The
school moved to the Khor Virab Church and remained there
until 1877, when it relocated to the building next to the Surp
Harutyun Armenian Church through the efforts of Nerses
Varjabedyan and “donations from the Tibrotsasirats charity
organization.” In 1880, a total of 81 female and 138 male
students attended four classes at the school.™:

In 1890, Migirdic Esayan and Hovhannes Esayan
proposed to the church board a plan to renovate the
Naregyan School and the Surp Harutyun Armenian
Church. The school’s was changed to ‘Esayan School’ to
honor the brothers, which drew the ire of some members
in the Armenian community. To resolve the conflict, only

3 11%
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the pre-school division got the name ‘Naregyan’. On April
7, 1913, the Naregyan School moved to the building near
the Esayan School, which was bought thanks to donations
from Jak Papazyan. Later, the Esayan Primary School took
charge of the pre-school, and the Naregyan School was
closed. The school’s most recent building, now called the
‘Naregyan Hall’, is still in use by the Beyoglu U¢ Horan
(Yerrortutyun) Church.©4

LUSAVORIGYAN ARMENIAN SCHOOL

Established in 1895, the Lusavoricyan Pre-School was lo-
cated at a small building at the Harbiye Olgek street. (see
Map 43 on page 331) After a new building was purchased and
renovated for the school in 1904, the school began teaching
1%, 2" and 3 grade classes. When 4% and 5" grades were ad-
ded, the Lusavoricyan School was transformed into a fully
functioning primary school. In 1957, opened the school’s do-
ors to financially disadvantaged Armenian children living in
Beyoglu. When the Bezazyan School moved from Bakirkoy
to Beyoglu, the Lusavorigyan School began losing students,
and was eventually closed.™s

PROPERTIES OF THE BEYOGLU UG HORAN ARMENIAN CHURCH

As the management of this foundation has not been
transparent for years the exact number of its properties,
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sorunlariyla karsilagmistir. Hepsi de 1936 Beyannamesi’nde
kayitli olan bu miilklerden vakfa iade edilen yoktur. Bilindigi
kadariyla, vakfin 1936’dan sonra edindigi herhangi bir miilk
bulunmamaktadir.

Vakfin Beyoglu ilgesindeki el konan miilklerinden Istiklal
Caddesi lizerindeki bir ev (TK 1038) baska bir parsele dahil
edilmistir ve simdi bu parselde Demiroren Alisveris Merkezi
bulunmaktadir. Kilisenin ¢ok yakininda, Balikpazari’nda bulu-
nan bir diikkan (TK 370) ile Esayan Okulu’nun arkasindaki bir
bina (TK 373) su anda sahis miilkiyetindedir. Balikpazari’nda
yer alan bir bagka diikkanin (TK 364) maliki ise kamudur (bkz.
Harita 14, s. 228). Vakif, Havyar Han’da yer alan han odasini
da (TK 260), 1958°’de Karakdy Meydani diizenlenirken hanin
yikilmasiyla kaybetmistir (bkz. Harita 16, s. 232).

Vakfin el konan diger miilkleri Sisli ilcesindedir. Halen
mezarlik olarak kullanilan Sisli Ermeni Mezarligi (TK 196)
Belediye’nin miilkiyetine gegirilmistir (bkz. Harita 44, s. 341).
Vakfin uhdesindeki diger mezarlik alani olan Pangalti Surp
Hagop Ermeni Mezarligi (TK 818) ise 1930°lu yillarda parga-
lanarak bir¢ok parsele béliinmiis, mezarlik arazisinin igcinde
bulunan Surp Krikor Lusavorig Ermeni Kilisesi de (TK 830)
yok edilmistir. Vakfin, Eskisehir Mahallesi’ndeki bir arsasi
(TK 1037) Biiyiiksehir Belediyesi’nin miilkiyetindedir ve oto-
park olarak kullanilmaktadir (bkz. Harita 43, s. 331).

GALATA SURP KRIKOR LUSAVORIC (CERCIS)
ERMENI KILISESI VAKFI

Istanbul’da Ermeni toplumuna ait en eski kilise, Gala-
ta’daki Surp Krikor Lusavorig Kilisesi’dir. Kilisenin ge¢misi
Bizans donemine dayanir; tam olarak ne zaman yapildig
konusunda ise farkl bilgiler mevcuttur. Bazi yazarlara gére
1391°de, kimilerine gore ise 1436’da, Kirim Yarimadasi’ndaki
Kefe sehrinden Istanbul’a gelen Koms (Gozmas) adli biri ta-
rafindan insa edilmistir.™®

Tarihgi Kevork Pamukciyan, Surp Sarkis Kilisesi’nin yeni-
den insa edilmesinin ardindan konan 1799 tarihli kitabede,
ilk insa tarihinin —rakamsal karsiligi 1350 olan— ‘Bandzakeg’
sozciigiiyle ifade edildigini yazar. Diger yandan, 1431 yilina
ait iki kitabeye gore, kilise 1431°de yeniden insa edilerek Surp
Krikor Lusavorig adini almistir. Ancak resmi kayitlarda, ‘Sar-
kis” isminin Siiryanice ve Arapgadaki karsiligi olan ‘Cercis’
ismi korunmus, kilise ilk olarak 1440°’ta ‘Surp Krikor Lusa-
vori¢’ adiyla anilmaya baslamistir. 1731°de ve 1771°de iki kez
yanan ve tekrar insa edilen kilise, son olarak 1800 yilinda
ibadete acilmistir.”

Surp Krikor Lusavorig Kilisesi’nin Ermeni toplumu igin
tarihsel 6nemi biiyiiktiir. Bizans déneminde Istanbul’daki
Ermenilerin merkezi konumunda olan kilise, Osmanli déne-
minde de, Samatya Kilisesi Ermenilere tahsis edilip orada
Patriklik merkezi kurulana kadar, Anadolu’dan Istanbul’a
getirilen Ermeniler icin ayni islevi gormiistiir. Istanbul’daki

niifuzlu ruhaniler bu kilisede dini ve kiiltiirel faaliyetlerde
bulunmuslardir. Sivasli Mihitar, 1700’de kilisenin vaizi iken,
orada bir dersane agarak ilk 6grencilerini yetistirmistir. Bazi
Ermeni Katolik ruhaniler de 1834’te Surp Pirgic Kilisesi agila-
na kadar burada ayin icra etmislerdir.”®

1958’de, Galata bolgesindeki yogun imar hareketleri Surp
Krikor Lusavorig Kilisesi’ni de etkiler. Kemeralti Caddesi’nin
genisletilmesi nedeniyle arazisinin bir kismi kamulastirilan
ve yikilan kilise, bugiinkii yerinde, mimar Bedros Zobyan ta-
rafindan yeniden insa edilir ve 15 Mayis 1966’°da Patrik Sinorhk
Kalustyan tarafindan ibadete agilir.™® (bkz. Harita 16, s. 232)

GETRONAGAN ERMENI LISES]

1 Eyliil 1886°da Patrik Nerses Basepiskopos Varjabedyan
tarafindan egitime acilan Getronagan Lisesi, Istanbul’daki
en eski Ermeni okullarindandir.

1860°li yillarda Ermeni okullarn arasinda ilkokuldan daha
ileri seviyede bir egitim kurumu yoktu. 1864’te Patrik Bo-
gos Basepiskopos Taktakyan ve Ermeni Patrikligi Cismani
Meclisi’nin kararniyla, kilisenin bitisiginde bulunan Amena-
pirgic Ilkokulu tasradan gelen Ermeni 6grenciler icin mer-
kezi okul haline getirilir. 1874’te Galata’da ¢ikan yanginda
kiliseye ait binalar ve okul zarar goriir." Patrik Nerses Bas-
piskopos Varjabedyan, yeni okulu, Ermeni toplumunun her
kesimine hitap edebilecek, Anadolu’dan gelen 6grencilere
de egitim verebilecek ve ayni zamanda Anadolu’daki diger
okullara 6gretmen yetistirebilecek bir egitim kurumu ola-
rak tasarlar.™ 1876’da baslayan insaat 1878’de tamamlanir
ve okul, 1 Eyliil 1886°da, erkek 6grencilere ii¢ ve iki yillik do-
nemlerde toplam bes yillik egitim hizmeti sunan bir kurum
olarak, 22 6gretmen ve 64 6grenciyle faaliyete baslar. ‘Get-
ronagan’ kelimesinin Tiirkge karsiigi ‘merkezi’dir. Okula,
Istanbul’un her tarafindan égrencilerin gelebilecekleri bir
semtolan Galata’da bulunmasi nedeniyle bu ad verilmistir.™

Ilkokulu Getronagan’da bitiren iinlii 6ykii yazari Hagop
Mintzuri, anilarinda, okula kayitli olan 6grencilerin Impara-
torlugun ¢ok cesitli yerlerinden geldigini ve ¢ogunun “han
odabasisi, kapici ve hamal ¢ocugu” oldugunu belirtir. Bu
durum, okulun kurucusu Patrik Nerses Varjabedyan’in pla-
ninin hayata gectigine isaret etmektedir.” Birinci Diinya
Savasi sonrasinda, okulun bir bolimii ve etrafindaki bina-
lar, Anadolu’dan Istanbul’a gelen Ermeni siirgiinlere tahsis
edilir. 1936°da karma egitim vermeye baslayan okul, 1951°de
Esayan Kiz Okulu’nun lise kisminin tekrar agilmasi iizerine
yeniden erkek okulu olur. 1991-1992 egitim yilinda bir kez
daha karma okula doniistiiriilmiistiir ve faaliyetini halen
siirdiirmektedir.™ (bkz. Harita 16, s. 232)

GALATA SURP KRIKOR LUSAVORIC (CERCIS)
ERMENI KILISESI VAKFI'NIN MULKLERI

Vakfin tespit edilebilen toplam 20 tasinmazinin 13’line
(465) el konmustur. Bu sorunlu miilklerin besi 1936
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which is guessed to be much more than what was determi-
ned in this research, is not known exactly. The foundation
has 27 identified assets. Nine out of those 27 assets (33%)
have had ownership problems. All of the properties have
been registered at the 1936 Declaration, and none have been
returned to the foundation. No properties which the founda-
tion has acquired after 1936 been identified.

One of the seized propertiesin Beyoglu, a residential building
on Istiklal Avenue (TK1038) is included to another parcel, where
Demirdren Mall exists today. In close proximity of the church,
a commercial property (TK 370) in Balikpazari and a residenti-
al building behind the Esayan School (TK 373) is now privately
owned. Another commercial property at Balikpazar (TK 364)
is designated as public property (see Map 14 on page 228). The
foundation had lost commercial property (an office) (TK 260) at
Havyar Han building when it was taken down in 1958 during the
construction of the Karakdy Square (see Map 16 on page 232).

The foundation’s other seized properties are located in
Sisli. The Sisli Armenian Cemetery, (TK 196), whose ownership
the municipality has claimed, is stillin use (see Map 44 on page
341). The Pangalti Surp Hagop Armenian Cemetery was yet
another site that was owned by the foundation. In the early
1930s, the plot of land of the cemetery (TK 818) was divided
up into several parcels. The Surp Krikor Lusavori¢ Armenian
Church (TK 830) inside the cemetery was torn down. Another
plot of land the foundation owned on the Eskisehir district (TK
1037) is owned by the Istanbul Metropolitan Municipality, and
is used as a parking lot (see Map 43 on page 331).

GALATA SURP KRIKOR LUSAVORIG (CERCIS)
ARMENIAN CHURCH FOUNDATION

The oldest Armenian site of worship in Istanbul is the
Surp Krikor Lusavori¢ Church in Galata. The history of the
church dates back to the Byzantine times, yet the exact date
of its erection is unknown. It has been built by a Genoese
man named Koms (or Gozmas) who came to Istanbul from
the city of Kefe in Crimea, in 1391 0rin 1436 according to some
other authors.™®

Historian Kevork Pamukciyan writes that the plaque that
was placed after the Surp Sarkis Church was rebuilt in 1799
stated the actual date of its erection not in numerals but in
writing; using the word ‘Bandzakeg’, which means ‘1350’
in Armenian. On the other hand, according to two plaques
inscribed in 1431, the church was rebuilt that same year, and
had taken the name ‘Surp Krikor Lusavori¢’. However, in of-
ficial documents, ‘Cercis’, the corresponding word for ‘Sar-
kis” in the Syriac and Arabic languages, was preserved. Only
in 1440, the church took the name ‘Surp Krikor Lusavoric’.
The church was burnt down and rebuilt in 1731 and 1771, and
was reopened to service lastly in 1800."7

The Surp Krikor Lusavori¢ Armenian Church is highly
important for the Armenian community from a historical

GETRONAGAN ERMENI LISESININ GIRISI

THE ENTRANCE OF THE GETRONAGAN ARMENIAN HIGH SCHOOL

perspective. During the Byzantine times, the church was
the center for the Istanbul Armenian community. Until the
Patriarchate settled in the Samatya Church, Surp Krikor Lu-
savorig also served the Armenians brought to Istanbul from
Anatolia. Several highly-regarded clerics have held services
here. Mihitar of Sivas taught his first class in the church in
1700. Until the opening of the Surp Pirgic Church in 1834, Ar-
menian Catholic priests held services here.™®

In 1958, the construction boom in the Galata area also
had an impact on the church. During the construction of
Kemeralti Avenue, part of the church’s plot of land was ex-
propriated, and it was torn down. The structure was rebuilt
at the same spot, and Patriarch Sinorhk Kalustyan opened it
to service on May 15, 1966."° (see Map 16 on page 232)

GETRONAGAN ARMENIAN SCHOOL

Opened on September 1, 1886 by Archbishop Nerses Var-
jabedyan, the Getronagan is one of the oldest Armenian
Schools in Istanbul.

In the 1860s, most Armenian schools taught at the
elementary level, and there was a shortage of secondary
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GALATA SURP KRIKOR LUSAVORIG ERMENI KILISESI (2010)

GALATA SURP KRIKOR LUSAVORIG ARMENIAN CHURCH (2010)

Beyannamesi’nde kayitlidir, ikisi 1936’dan 6nce edinilmistir,
alti tanesi ise 1936 sonrasinda vasiyet ve bagislarla vakfa
birakilmistir. 2000’li yillarda yapilan yasal diizenlemeler
sonucunda vakfa iade edilen herhangi bir taginmaz yoktur.

Vakfa 1964 yilinda Mari Kantaryan tarafindan vasiyet
yoluyla birakilmis olan, Kinaliada’daki iki arsa (TK 231 ve
TK 1106) bugiin sahis miilkiyetindedir (bkz. Harita 7, s. 205).
Kantaryan’in mirasgilarinin actigi davaya Hazine de miidahil
olmus ve mahkeme, eski tapu kaydinin ihyasina karar ver-
mistir. Boylece vakif bu iki arsayi 1975 yilinda kaybetmistir.
Agop Kantaryan da, esi ile ayni tarihte diizenledigi vasiyet-
namesiyle, Bakirkdy’deki bir binasini (TK 1104) Getronagan
Okulu’na birakmak istemistir. Ancak bu tasinmaz da diger-
leri gibi, mirasgilarin agtigi dava sonucunda 1975 yilinda vak-
fin elinden gikmistir (bkz. Harita 8, s. 210).

Hermine ve Agop Manuel cifti, 1950 yilinda ayri ayrn
diizenlenmis olan vakfa Saryer
Tarabya’da bir ev (TK 1097) ve Sisli’de bir apartmanin

vasiyetnameleriyle,

90/100 hissesini (TK 232) birakmislardir. Tarabya’daki evin
parselinin tapudaki ‘malik’ hanesi acik durumdadir, ancak ev
vakfin tasarrufunda degildir (bkz. Harita 40, s. 324). Sisli’deki
apartman icin ise, mirasgilarin agtigi dava sonucunda vakfin
tapu kaydi1g974’teiptal edilmistir. Buapartman 30 Aralik 1975
tarihinde, Maryam Karakas tarafindan Tiirk Ermeni Azinlik
Okullar Ogretmenleri Yardimlasma Vakfi’na bagislanmistir
(bkz. Harita 43, s. 331).

Fatih ilgesindeki bir arsasi (TK 1068) sahis miilkiyetinde
(bkz. Harita 23) olan vakfin el konan diger miilkleri Beyoglu
ilcesindedir. Bunlardan Tiitiincii Cikmazi’nda yer alan bina
(TK 425), tapuda nam-1 miistear olarak Krikor Karagozyan
adina kayitliydi. Karagézyan’in ve mirasgilarinin gergek
malikin vakif oldugu yoniindeki beyanlarina ve vakfin 1965’e
kadar vergisini 6deyip kiralarini toplamis olmasina ragmen,
Hazine tarafindan agilan davada nam-1 miistear kaydin
korunmasive tasinmaza kayyum atanmasi karari gikar. Daha
sonra taginmazin tapusu Hazine’ye kaydedilmis ve 2002’de
iglincu sahislara satilmistir. Berber Sahin Sokak’taki ev
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education institutions. In 1864, with the decision of
Patriarch Bogos Taktakyan and the representative
council of the Armenian community [Cismani Meclis], the
Amenapirgic Primary School near the church was turned
into a central school receiving Armenian children coming
to Istanbul from Anatolia. The school and other buildings
that belongedtothe church weredamagedinafirein1874.m
Patriarch Nerses Varjabedyan designed the new school as
one that would respond to the needs of all sections of the
Armenian community in Istanbul, while training teachers
for other Armenian schools across Anatolia.™ Construction
began in 1876, and the building was completed in 1878.
When the school opened on September 1, 1886 with 22
teachers on staff, its curriculum was designed to provide
a 5-year education to its 64 male students. The meaning
of the word ‘Getronagan’ is ‘central’. The reason it took
this name was because of Galata’s central location and
accessibility by all Armenian students from different
districts of Istanbul.™

Hagop Mintzuri, a famous storywriter and a Getronagan
alumnus, wrote that most of the students, “whose fathers
worked as concierges, doormen and porters,” came from
different parts of the Empire. This picture points to the fact
that Patriarch Nerses Varjabedyan’s dream was realized.™
Afterthe First World War, part of the school and the buildings
in its vicinity became shelters for Armenian exiles from
Anatolia. In 1936, Getronagan became co-ed; however, with
the Esayan All-Female School resuming secondary-level
classes in 1951, it reverted to being an all-male institution.
In1991, the school became co-ed again, and has remained so
ever since.™ (see Map 16 on page 232)

PROPERTIES OF THE GALATA SURP KRIKOR LUSAVORIG (CERCIS)
ARMENIAN CHURCH FOUNDATION

13 out of the foundation’s 20 properties identified
(65%), have been seized. Five of these properties which
encoutered ownership problems have been registered in the
1936 Declaration. Two of them were acquired prior to this
date, whereas the foundation took charge of six properties
through donations and inheritance. No properties have
been returned to the foundation following the legislations
passed in 2000.

Two plots of land (TK 231 ve TK 1106) in Kinaliada, which
Mari Kantaryan left to the foundation in her will in 1964, are
currently owned by third parties (see Map 7 on page 205). The
Treasury also took part in a lawsuit that Kantaryan’s heirs
brought to court, which ruled that the old deed title was valid.
Thus, the foundation lost these two plots of land in1975. Agop
Kantaryan, who wrote his will around the same time with
Mari Kantaryan, stated that he wished to leave the building
(TK 1104) he owned in Bakirkdy to the Getronagan School.
However, the property was lost in 1975 in a lawsuit which the
heirs brought to the court (see Map 8 on page 210).

6; 30%
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In 1950, in two separately written wills, Hermine and
Agop Manuel left to the foundation a residencial property in
Tarabya, Sariyer (TK1097) and the 9o per cent shares of another
residencial property in Sisli(TK232). The property in Tarabya as
listed in the Land Registry records has unassigned ownership,
however, it is not in the possession of the foundation (see
Map 40 on page 324). The title deed of the building in Sisli
was cancelled in 1974 following a lawsuit brought to court by
the donor’s heirs. On December 30, 1975, Maryam Karakas
donated the building to the Turkish-Armenian Minority School
Teachers Aid Foundation (see Map 43 on page 331).

Aplot of land in Fatih (TK 1068) is currently owned by third
parties (see Map 23 on page 271). Other seized properties
are in Beyoglu. A building (TK 425) in Titiincii Cikmazi was
registered under the name of Krikor Karagozyan. Despite
Karagozyan’sinsistence that the foundation is the real owner,
and despite proofs of the foundation collecting rent and
paying taxes for the property until 1965, the Treasury took the
case to the court, which decided on appointing a trustee for
the property. Later on the deed registration was changed to
the Treasury and the property was sold to the third parties in
2002. The residential property on the Berber Sahin Street (TK
426) was registered under the name of the Treasury, despite
papers proving that it belonged to the foundation. As of
September 2012, its status remains the same. Two buildings
(TK 423 and TK 428) which belonged the foundation have
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de (TK 426) nam-i1 miistear olmasina ve gergekte vakfa
ait oldugunu kanitlayan belgeler bulunmasina ragmen,
kadastro calismasi sirasinda Hazine adina kaydedilmistir;
Eyliil 2012 itibariyle halen ayni durumdadir. Ayrica, vakfin
iki adet binasi (TK 423 ve TK 428), 1986’da Tarlabasi Bulvari
agilirken Belediye tarafindan kamulastinlmistir (bkz. Harita
14, s. 228). Vakfin kaybettigi miilkler arasinda, Galata
bolgesindeki yol diizenlemeleri sirasinda farkli tarihlerde
kamulastinlmis iic adet ev de (TK 421, TK 422, TK 1095)
bulunmaktadir (bkz. Harita 16, s. 232).

HALICIOGLU SURP ASDVADZADZIN ERMENI KILISESI VE
KALFAYAN YETIMHANESI VAKFI

Kalfayan Yetimhanesi’nin kurulusu, tarihi boyunca karsi-
lastigr zorluklar ve her seye ragmen ayakta kaliginin hikayesi
‘El Koyma Hikayeleri’ adli boliimde ayrintili olarak anlatildi-
gindan, burada yalnizca miilklerinin durumu ele alinacaktir.

HALICIOGLU SURP ASDVADZADZIN ERMENI KILISESI VE
KALFAYAN YETIMHANESI VAKFI'NIN MULKLERI

Vakfin tespit edilebilen 39 tasinmazindan 25’i (%64) miil-
kiyet sorunlarnyla karsilasmistir. Giliniimiizde okul binasi
olarak kullanilan, Uskiidar’daki eski Cemaran Okulu’nun bi-
nasi tasinmazlarin sayisina dahil edilmekle birlikte, parsel-
lerin tapusu Uskiidar Surp Garabed Ermeni Kilisesi Vakfi’nin
lizerinedir. Sorun yasamis olan miilklerin yedi tanesi, 1913 ve
1936 beyannamelerinde kayitlidir. 2000’lerde yapilan yasal
diizenlemelerle vakfa iade edilen miilklerin sayisi igtiir. Va-
kif, 1936 sonrasinda vasiyet ve bagislarla 23 adet miilk edin-
mistir; bunlarin da 15’i miilkiyet sorunu yasamistir.

Arastirma sirasinda varligindan haberdar olunan ancak
konumu belirlenemeyen iki tasinmaz mevcuttur. Bunlardan,
KartalSagiryol’dabulunanarsa, 1913 Beyannamesi’nde kayitli
oldugu halde 1936°’da beyan edilmemistir. Bu tarihler arasin-
da vakfin miilkiyetinden giktigi tahmin edilen arsanin, yetim-
haneye Misirli Prenses Zeynep Hanim tarafindan 1872 yilinda
bagislanan yer olmasi muhtemeldir. Akibeti bilinmeyen diger
arsa ise, vakfin arsivlerinde, Zeytinburnu-Kazlicesme’de, Va-
lide Ciftligi mevkiindeki tarla olarak gegmektedir. Bu tarlanin
gecekondu sahasinda kaldigi bilinmektedir.

Vakfin kaybettigi miilklerden Beyoglu’nda olanlarin
¢ogu, Boncuk Sokak’taki eski yetimhane binasi ile ayni bol-
gededir. Bu bina (TK g901) ve vakfin civardaki dort adet arsasi
(TK 899, TK 902, TK 903, TK 904) 1971°de, Halig Képriisii’niin
yapimi sirasinda kamulastinlmistir (bkz. Harita 17, s. 250).
Binanin bitisiginde yer alan ve kamulastirilmayip, tapulu
olarak vakfin miilkiyetinde kalan iki arsa ise, Karayollari Ko-
ruma Kusagi’nda olduklar icin, su anda vakfa herhangi bir
gelir getirmemektedir.

Fatih’te, Mercan Mahallesi Cakmakgilar Yokusu’ndaki

diikkan (TK 228), vakfa 1967 yilinda bagislanmistir. 1976°da
Hazine tarafindan el konan bu tasinmaz, 201’de vakfa
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iade edilmistir (bkz. Harita 31, s. 294). 1964 yilinda Vahan
Dikiciyan tarafindan Kalfayan Yetimhanesi ve Yedikule Surp
Pirgic Ermeni Hastanesi’ne miisterek olarak vasiyet edilen,
Sisli'de Cumbhuriyet Caddesi’nde bulunan apartman (TK
46) icin agilan dava sonucunda, 2004 yilinda hisselerinin
%25’i mirasgilara verilmis, geri kalani ise iki vakif arasinda
paylastinlmistir (bkz. Harita 43, s 331).

1968 yilinda diizenledigi vasiyetnamesi ile, farkli ilgeler-
deki li¢ tasinmazini Kalfayan ve Karagozyan yetimhaneleri
ile Yedikule Surp Pirgi¢c Ermeni Hastanesi’ne miisterek ola-
rak birakan Vahram Garabed Madat’in 1972’de vefat etme-
sinin ardindan, soz konusu iki vakif, Sisli’de ayni parselde
bulunan iki diikkanin arsa payina denk gelen 30/200 hissesi
(TK 233, Harita 43), Beyoglu Ilk Belediye Sokak’ta bulunan
bir bina (TK 234, Harita 15, s. 229) ve Fatih Katircioglu So-
kak’taki bir han (TK 235, Harita 31, s. 294) igin mahkemeye
basvurarak vasiyetin gereginin yerine getirilmesini talep
eder. Bu karar beklenirken, mirasgilar tarafindan 1974 tarihli
Yargitay karar emsal gosterilerek vasiyetin iptali igin acilan
dava vakiflarin aleyhine sonuglanir ve miilkler el degistirir.

1967 yilinda hazirladigl vasiyetnamesiyle, Sisli Reha
Yurdakul Caddesi’ndeki bir apartmanda (TK 478) bulunan
dort dairesinden birini Karagézyan Yetimhanesi’ne, birini
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been expropriated during the construction of the Tarlabasi
Avenue in 1986 (see Map 14). Three residential properties (TK
421, TK 422, TK 1095) were lost during road constructions in
the Galata area (see Map 16).

HALICIOGLU SURP ASDVADZADZIN ARMENIAN CHURCH AND
KALFAYAN ORPHANAGE FOUNDATION

As the history of the Kalfayan Orphanage and the obs-
taclesit faced through the history, is provided in detail in the
chapter named ‘Stories of Unlawful Property Seizure’, only
the status of its properties will be detailed here.

PROPERTIES OF THE HALICIOGLU SURP ASDVADZADZIN
ARMENIAN CHURCH AND KALFAYAN ORPHANAGE FOUNDATION

The foundation has 39 identified assets. 25 out of those,
which make up 64 percent of the foundation’s total assets,
have had ownership problems. While the building of the
old Cemaran School in Uskiidar is counted among the
foundation’s properties, it’s the Surp Garabed Armenian
Church Foundation that actually holds the title deed. Seven
properties with which the foundation experienced owner-
ship troubles were listed in the 1913 and 1936 declarations.
Three properties have been returned to the foundation
following the new set of regulations put into effect in the
2000s. Through donations, the foundation has acquired 23
properties after 1936. 15 of those had ownership problems.

Locations of two properties have been unidentified
during this research. The plot of land in Sagiryol, Kartal,
has been declared in 1912, yet not in 1936, perhaps because
it was lost around this time. It is likely that the property was
donated to the foundation by the Egyptian princess Zeynep
Hanim in 1872. Another plot of land with indeterminate
status is a farm in the Valide Ciftligi district of Zeytinburnu-
Kazligesme, according to the documents in the foundation’s
archives. This plot of land most likely falls within the
shantytowns in the area.

The majority of the properties the foundation has lost are
in the same area with the old orphanage building on Boncuk
Street. This building (TK 901) and the four land lots in the
vicinity (TK 899, TK 902, TK 903, TK 904) were expropriated
in 1971 during the construction of the Halig Bridge (see Map
17 on page 250). The two land lots adjacent to the building
that were not expropriated and remain in the ownership of
the foundation with title deeds, generate no revenue for the
foundation at present because they are located within the
Highway Protection Belt.

The commercial property (TK 228) on GCakmakgilar Street
of the Mercan district in Fatih was donated to the foundation
in 1967. Nine years later, it was seized by the Treasury, and
was returned to the foundation in 2011 (see Map 31 on page
294). 25 percent of the shares of the residential property on
the Cumhuriyet Avenue in Sisli (TK 46), which was donated by

Vahan Dikiciyan in 1964 to both the Kalfayan Orphanage and
the Yedikule Surp Pirgic Armenian Hospital, was given over to
the heirsin 2004 as mandated by a court verdict, and the rest is
divided among the two foundations (see Map 43 on page 331).

In 1968, Vahram Garabed Madat wrote in his will that
he leaves three properties in different districts of Istanbul
to the Kalfayan Orphanage, the Karagozyan Orphanage and
the Yedikule Surp Pirgic Armenian Hospital. When he passed
away in 1972, the two foundations went to court to claim the
shares of two commercial properties (TK 233, Map 43) loca-
ted on the same parcel in Sisli (30/200 share per property),
a residential building on Ilk Belediye Sokak in Beyoglu (TK
234, Map 15 on page 229), and a commercial building on Ka-
tircioglu Sokak in Fatih (TK 235, Map 31 on page 294). Me-
anwhile, the ongoing case brought to the court by Madat’s
heirs against the foundations resulted in favor of the plain-
tiffs, with the court taking the 1974 verdict as a precedent.
The properties thus changed hands.

In 1967, Ermus Tirpan prepared his will in which he left
four apartments located in a residential building (TK 478) on
the Reha Yurdakul Avenue in Sisli to the foundations. Accor-
ding to his will, the Karagozyan and Kalfayan Orphanages
would each receive one, and the Surp Hag Tibrevank Arme-
nian High School would get two. Despite the court approval
on the will, the foundations couldn’t register the donated
properties at the Office of the Land Registry. In 2004, the
Council of Foundations approved the applications of the two
orphanages, yet Tibrevank’s application was rejected on the
basis that it had status problems (see Map 44 on page 341).
(For Tibrevank’s status problems, see p. 353)

Despite a court decision on the elimination of joint
ownership on the properties that were donated to the Kalfa-
yan Orphanage, its sale has been rather problematic compared
to other properties. Their status has been described on Graph
20 as belonging to private owners. These properties are as
follows: Four commercial properties in Fatih (TK 475, TK 905,
TK 906, TK 907), two residential properties in Beyoglu (TK 476
and TK 477), one residential property in Sariyer (TK 1162). The
orphanage owned a 55 percent stake in the property, whereas
the remaining 45 percent belonged to a man who married
the donor a day before she died. Despite the orphanage
encountering problems with the registration of these properties
for a long time, it has been able collected rent in proportion
with the stakes it owns. When the heirs of the other inheritor
emerged, the properties were sold, and the joint ownershipwas
eliminated. However, since the orphanage had no title deeds, it
received profit from the sales. (For the commercial properties
in Fatih, see Map 30; for two houses in Beyoglu, see Map 14; for
one house in Sariyer, see Map 37).

Not much is known about the two properties in Uskiidar,
except for the fact that one of them were on Selvilik Street (TK
472;see Map 490n page 361)and the otheron Cifte Cinar Street
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Kalfayan Yetimhanesi’ne, ikisini ise Surp Hag¢ Tibrevank
Ermeni Lisesi’ne birakan Ermus Tirpan’in 6liimiinden sonra
alinan tenfiz kararina ragmen, ilgili vakiflar dairelerini tapuda
tescil ettiremezler. 2004 yilinda ise Vakiflar Meclisi, vakiflarin
basvurulari sonucu Karagozyan ve Kalfayan yetimhanelerinin
talebini kabul ederek iadeyi onaylar, ancak Tibrevank’in
basvurusu, statii sorunu oldugu gerekgesiyle reddedilir (bkz.
Harita 44, s. 341). (Tibrevank’in statii sorunu igin bkz. s. 352)

Kalfayan Yetimhanesi’ne vasiyet yoluyla birakilan, Fatih
ilgesindeki dort diikkan (TK 475, TK 905, TK 906, TK 907), Be-
yoglu ilgesindeki iki ev (TK 476 ve TK 477) ve Sariyer’deki bir
ev (TK 162), izale-i siiyuu (ortakligin giderilmesi) davasi ile
satilmis ve boylelikle ortaklik giderilmis olsa da, bu durum,
soruna nihai bir ¢oziim getirmemistir. Bu nedenle, s6z konu-
su yedi taginmaz Grafik 20’de sahsa gegen sorunlu miilklere
dahil edilmigtir. Bu miilklerin 55/100 hissesi yetimhanenin,
45/100 hissesi ise vasiyetgi 6lmeden bir giin 6nce onunla ev-
lenerek mirasa ortak olan kisinin olur. Yetimhane uzun siire
bu miilkleri tapuda tescil ettiremese de, hissesine diisen kira
gelirlerini alabilmistir. Daha sonra diger hissedarin mirasgisi
ortaya gikinca, ortakligin giderilmesi davasi ile satis yapilir.
Ancak, miilklerin tapuda kayit edilememis olmasi nedeniy-
le, yetimhane bu satistan bir gelir elde edemez (Fatih’teki
diikkanlar igin bkz. Harita 30; Beyoglu’ndaki iki ev igin bkz.
Harita 14; Sariyer’deki ev igin bkz. Harita 37).

Uskiidar’da, haklarinda —var olduklari disinda— pek fazla
bilgi olmayan iki miilk bulunuyordu. Selvilik Sokak’taki evin
(TK 472) tapudaki ‘malik’ hanesi bostur (bkz. Harita 4g, s.
361), Cifte Cinar Sokak’taki arsa (TK 1163) ise sahis ve kamu
miilkiyetindedir. Kadastro calismasi sirasinda 3/12 hisse
hazineye, 9/12 hisse “Simon Kizi Onnik”e tescil edilmistir.
Hazine, 10 Eyliil 1953 tarihinde, 3/12 hisseyi sahsa satmistir.
Su anda kamu miilkiyetinde olan ve tapuda nam-1 miistear
olarak, ‘Onnik’ adina kayitli olan 9/12 hisse, muhtemelen,
vakfin el konmus miilkiidiir (bkz. Harita 46, s. 348).

Sariyer’de bulunan diger arsanin (TK 264) miilkiyeti Bii-
yiiksehir Belediyesi’ndedir. Yaklasik 2430 metrekarelik bir
alana sahip olan bu arsaya bazi binalar yapilmistir. Vakfin 27
Agustos 201 tarihli kanun hiikmiinde kararname kapsamin-
da Vakiflar Meclisi’ne yaptigi iade basvurusu, arsanin vakfa
ait olup olmadiginin belirlenemedigi gerekgesiyle reddedil-
mistir. Halbuki, yetimhane vakfi, 1936 Beyannamesi’nde ka-
yitli olan bu arsasi igin hazirladigl basvuru dosyasinda vergi
makbuzu gibi ek belgeler de sunmustur (bkz. Harita 38, s.
322). Eyiip Silahtaraga’da bulunan diikkan (TK 900), biiyiik
olasilikla, 1873’te Sultan II. Abdiilhamid’in yetimhaneye ba-
gisladigl para ile alinmis olan yerdir. Tapuda ‘malik’ hanesi
acik iken, vakif adina sahte vekalet ¢ikaran bazi kisiler bu
diikkani satmaya calisir. Belgenin sahte oldugunun ortaya
¢tkmasi lizerine, mahkeme satisi durdurur. Ancak daha son-
ra, parselin yaklasik 100 metrekarelik bir kismi tapu tahsis
belgesi ile bir sahsa verilir. Vakif yonetimi bu taginmazi geri

oy ok

HASKOY SURP ISDEPANOS ERMENIKILISESI (1913)

HASKOY SURP ISDEPANOS ARMENIAN CHURCH (1913)

alabilmek igin hukuk miicadelesine hazirlanmaktadir (bkz.
Harita 18, s. 251). Yetimhanenin gasp edilen son miilki, Fa-
tih’teki Biiyiik Valide Han’da bulunan han odasidir. 1838 yi-
linda edinilmis olan bu oda (TK 465) halen sahis miilkiyetin-
dedir (bkz. Harita 31, s. 294).

HASKOY SURP ISDEPANOS ERMENI KiLISESI VE MEKTEBI VAKFI

17. yiizyilin baslarinda Egin’den Istanbul’a go¢ eden ve
Haskdy semtindeki Bademlik mevkiine yerlesen Ermeniler
icin, 1633’te, Bademlik Mezarligrnin karsisina Surp Isde-
panos Sapeli insa edilir. 1703’te ise, Hacadur adli bir rahip,
Bademlik’teki evinde Surp Yegya (Aziz Yahya) sapelini iba-
dete acgar. Surp Yegya Sapeli, 1728/1729°da Abdiisselam
Mabhallesi’nde ahsap ve kiigiik bir kilise olarak yeniden insa
edilir ve 1804’te onarilir. 1854 ve 1904 yillarinda tamir edi-
len kilise binasi, Birinci Diinya Savasi’nda ordu tarafindan
karargah olarak kullanilir; savastan sonra ise soykirimdan
kurtulup Anadolu’dan Istanbul’a gelen Ermeni siirgiinler
icin barinak olur. Bir kez daha onarimdan gegirildikten son-
ra, 5 Eyliil 1930°da tekrar ibadete agilan kilise, 1975’te Halig
Koprisii insa edilirken yiktirilir.™s (bkz. Harita 17, s. 250)

HASKOY NERSESYAN OKULU

Haskdy Boncuk Sokak’ta bulunan Nersesyan Okulu,
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HASKOY NERSESYAN OKULU TARAFINDAN 1924 YILINDA VERILMIS BIR DIPLOMA

ADIPLOMAISSUED BY THE HASKOY NERSESYAN SCHOOL IN 1924

(TK 1163.) The former has its ownership status unassigned in
the Land Registry records, whereas the latter is privately and
publicly owned. 3/12 of the assets were registered under the
Treasury, and the remaining stakes under a woman identified
as “Onnik, daughter of Simon.” The Treasury sold 3/12 of its
stakes to a third party. It is possible that those stakes that
seem to be publicly owned (9/12) are indeed the foundation’s,
albeit under ‘Onnik’s name as the alias (see Map 46 on page 348).

The Metropolitan Municipality of Istanbul owns the
other plot of land (TK 264) in Sariyer. Certain buildings
are erected on this land that is about 2430 square-meters.
According to the decree law issued on August 27, 201, the
foundation applied tothe Council of Foundationstoreturnthe
property. Since it was yet unknown whether the plot of land
belonged to the foundation or not, the request was turned
down. However, the foundation had presented supporting
documents such as tax receipts to prove that it owned
the property which was also listed in the 1936 Declaration
(see Map 38 on page 322). The commercial property in
Silahtaraga, Eyiip (TK 900), is likely the one bought in 1873
with donations from Sultan Abdiilhamid II. Even if it’s
current Land Registry records shows its status is unassigned,
fraudulent individuals alleging ties to the foundation have

attempted to sell the property in the past. Only when the
court found out the documents presented false evidence,
the sale was halted. However, a 100 square-meter area of
the parcel was given to a third party by providing a certificate
that legitimized usage of the land. The foundation’s board
is preparing for a lawsuit to get the property back (see Map
18 on page 251). The foundation’s last seized property is an
office (TK 465) in the Biiyiik Valide Han commercial building
in Fatih. Came under the foundation’s ownership in 1838, it is
not privately owned (see Map 310n page 294).

HASKQY SURP ISDEPANQS
ARMENIAN CHURCH AND SCHOOL FOUNDATION

In 1633, the Surp Isdepanos, a chapel across from the
Bademlik Cemetery was built for the Armenians who had left
Egin in the 17" century and settled in the Bademlik district
of Haskdy. In 1703, another bishop named Hagadur opened
his house for worship as Surp Yegya Chapel. In 1728/1729,
the chapel was rebuilt in the Abdiisselam neighbourhood
as a small, wooden church, and was renovated in 1804.
With an imperial decree dated November g, 1829, the Surp
Isdepanos church was built as a stone building and opened
in Haskdy on July 4, 1831. After undergoing renovations
in 1854 and 1904, the church was used as a military base
during the First World War. After the war, the church was
turned into a shelter for the Armenians who survived the
genocide and came to Istanbul from Anatolia. The church,
which was reopened on September 5, 1930 following another
renovation, was torn down in 1975 during the construction of
the Golden Horn Bridge.™ (see Map 17 on page 250)

THE HASKOY NERSESYAN SCHOOL

The Nersesyan School in Boncuk Sokak, Haskoy, began
serving as a co-ed institution in 1833 (see Map 17). At one
point, with its 600 students, it became one of the largest
Armenian educational institutions in Istanbul. In the
last quarter of the 19* century, the school building was
renovated and expanded. Separate floors were provided for
male and female students. A fire that broke out on October
12, 1897 largely damaged the building, yet it was restored
shortly. During World War I, both the church and the school
were used as military bases, and about 130 students of
the Nersesyan School temporarily attended classes at a
Protestant school in the neighbourhood. The children of
some of the Anatolian Armenians who arrived in Istanbul
after the war also attended the Nersesyan School.

In the 1960s, Nersesyan became a boarding school. In
those years, the Karagozyan and Kalfayan schools were
struggling to meet the high demand as they were the only
boarding schools in Istanbul. In 1971, during the construction
of the Golden Horn Bridge, the school moved to a building near
the Tibrevank School in Uskiidar, and was shut down in 1980.™
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1833’te karma egitim veren bir ortaokul olarak faaliyete
baglamistir (bkz. Harita 17, s. 250). Okul, bir dénem, 6oo
ogrencisiyle Istanbul’daki Ermenilerin en biiyiik egitim
kurumlarindan biri haline gelir. 19. yiizyilin son geyreginde
okul binasi onarimdan gecirilip genisletilir. ki bélimden
olusan binanin bir kati kiz 6grencilere, diger kati ise erkek
ogrencilere tahsis edilir. 12 Ekim 1897°de ¢ikan yanginda
okul harap olur ancak kisa siirede tamir edilerek yeniden
acilir. Birinci Diinya Savas’’nda hem kilise hem de okul
Osmanli ordusu tarafindan karargdh olarak kullanilir. Bu
donemde, Nersesyan’in ogrencilerinden 130’u semtteki
Protestan okuluna gitmek zorunda kalir. Savas sonrasinda
Anadolu’dan Istanbul’a gelen Ermeni ailelerden bazilarinin
gocuklar da bu okulda egitim alir.

1960°lI yillarda Ermeni ¢ocuklara yatii egitim imkan
saglayan Karagozyan ve Kalfayan okullarinin yogunlugunu
azaltmak icin Nersesyan da yatili sisteme geger. Ancak Halig
Kopriisii’niin yapimi siirecinde, 1971°de okul Uskiidar’a, Tib-
revank Okulu’nun yakinlarindaki bir binaya tasinir; 1980’li
yillarda ise kapanir.™

HASKOY SURP ISDEPANQS ERMENI KILISESI VE MEKTEBI
VAKFININ MULKLERI

Vakfin tespit edilebilen 51 tasinmazindan 44’iine (%486)
cesitli sekillerde el konmustur (bkz Grafik 21). Miilkiyet so-
runlariyla karsilagan bu miilklerin yalnizca 6 tanesinin 1936
Beyannamesi’nde kaydi yoktur; digerleri beyan edilmis
olmalarina ragmen kaybedilmistir. Kayip oraninin yiiksek
olmasinin nedeni, Bogaz ve Halig kopriilerinin yapimi sira-
sinda, E-5 otoyolunun vakfin hayratlarinin ve akarlarinin iis-
tiinden gecirilmis olmasidir. Vakfin 1936°dan sonra edindigi
miilk yoktur. 2000’li yillarda yapilan yasal diizenlemelerle
iade edilen miilklerin sayisi tigtiir. Eyliil 2012 itibariyle, bun-
larla beraber, vakfin tapulu akari olarak sadece alti tasinma-
zi kalmigtir.

Vakfin kaybettigi miilklerin biyiik ¢ogunlugu (38 adet),
ytkimdan once kilisesinin ve okulunun bulundugu Beyoglu
ilgesindedir. Siitliice’deki mezarliga (TK 188) Belediye tara-
findan el konmustur. Kilise (TK 880) ve okul (TK 879) binalari
1971°de kamulagtirilmis ve yikilmistir. Ayni semtte bulunan
toplam 26 adet ev, diikkdn ve arsa da kamulastinlmistir.
Sahil diizenlemesi sirasinda kamulastirilan bir diikkan (TK
862) Hazine’ye, iki arsa (TK 874 ve TK 875) ise mezarlik
gibi Belediye’ye gegmistir; diger 23 akarin (TK 844, TK 845,
TK 847, TK 848, TK 853, TK 854, TK 855, TK 857, TK 858, TK
859, TK 861, TK 863, TK 869, TK 870, TK 871, TK 872, TK 873,
TK 889, TK 892, TK 893, TK 894, TK 895, TK 896) parselleri
kamulastirma sonrasi ortadan kalkmistir (bkz. Harita 17, s.
250). Ayni semtte oldugu bilinen ancak konumlari tespit edi-
lemeyen dort adet arsanin akibeti belirlenememistir.

Ornektepe (Karaagac) Mahallesi’nin sahil kesimindeki,
eskiden tugla harmaniolarak kullanilan arsasi (TK 881) kamu

KARAKOY SURP PIRGIG ERMENI KATOLIK KILISESI

KARAKOY SURP PIRGIG ARMENIAN CATHOLIC CHURCH

miilkiyetine gegirilmistir (bkz. Harita 18, s. 251). Kegeci Piri
Mabhallesi’ndekiikiarsasinin (TK843ve TK852) baskaparsellere
katilarak sahsa ge¢mis oldugu sanilmaktadir. Camiikebir
Mahallesi’ndeki diikkani da (TK 897) sahis miilkiyetindedir (bkz.
Harita1g, s. 258). Arapcami Mahallesi’ndeki diikkani ise (TK 890)
2004’te vakfa iade edilmistir (bkz. Harita 16, s. 232).

Fatih ilcesinde, vakfa ait bes adet akara el konmustur.
Bunlardan Leblebici Han’da (TK 882) ve Biiyiik Cukur Han’da
(TK 888) bulunan birer oda, 2004 yilinda vakfa iade edilmis-
ti. Tasgilar Sokak’taki diikkani (TK 883) Belediye tarafindan
kamulastinlmistir (bkz. Harita 31, s. 294). Kapaligarsi iginde
Sandal Bedesteni Sokak’ta bulunan diikkanin (TK 887) parseli
mevcut degildir (bkz. Harita 30, s. 287). Arapzade Ahmet So-
kak’taki diikkan (TK 886) ise sahis miilkiyetindedir (bkz. Ha-
rita 24, s. 276). Vakfin, Sisli ilcesindeki Inonii Mahallesi’nde
de el konmus bir taginmazi bulunmaktadir. Baska bir parsele
katilarak sahsa gegctigi diistiniilen bu arsanin (TK 891) yeri ha-
ritada sembolik olarak gosterilmistir (bkz. Harita 43, s. 331).

KARAKOY SURP PIRGIC ERMENI KATOLIK KILISESI VAKFI

Osmanli topraklarinda yasayan Katolik Ermeniler, Sul-
tan II. Mahmud’un verdigi 7 Ekim 1831 tarihli fermanla Is-
tanbul’daki ilk kiliselerini Galata’da insa ederler. Temeli 12
Mayis 1832’°de atilan ve 13 Ocak 1834’te ibadete agilan kilise
halen faaldir.™ (bkz. Harita 16, s. 232)

Kilise ile ayni parselde, kilise vakfina gelir getiren 12 adet
diikkan vardir. Bu parselin 222 metrekarelik kismi, 9 Aralik
1958’de, Kemeralti Caddesi’'nin genisletilmesi icin yapilan
calismalara sirasinda bedeli 6denerek kamulastirilmis ve
yola katilmistir.

BEYOGLU HOVHANNES GUMUSYAN VAKFI

Hovhannes Giimiisyan Vakfi, sahis vakfi olmasina
ragmen vakfiyesinde miitevelli olarak Patrikligin tayin
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PROPERTIES OF THE HASKQY SURP ISDEPANOS
ARMENIAN CHURCH AND SCHOOL FOUNDATION

44 out of the foundation’s 51 properties, which make up
to 86 percent of the total assets, have been seized in various
ways (see Graph 21). Only six of 44 have not been registered
in 1936; others have been lost despite having been regis-
tered. What explains the high number of losses is that dur-
ing the construction of Bosphorus and Golden Horn Bridges,
E-5 (one of Istanbul’s main highways) was designed to go
through these properties. The foundation has not acquired
any properties after 1936. Three properties have been re-
turned to the foundation following the new laws initiated in
the 2000s. As of September 2012, the foundation has deeds
for only six akars [real estate properties generating income],
including those that were returned.

38 of the properties the foundation has lost were located
in Beyoglu where the church and the school of the founda-
tion had stood prior to their destruction. The cemetery in
Siitliice (TK 188) has been seized by the Municipality. The
church and the school buildings (TK 880, TK 879 respective-
ly) have been expropriated in 1971, and were eventually torn
down. A total of 26 assets in the same district, consisting of
plots of land, and commercial and residential buildings were
expropriated. A commercial property was conveyed to the
Treasury during a waterfront rehabilitation project (TK 862),
two plots of land have been conveyed, like the cemetery, to
the Municipality. (TK 874 and TK 875). The other 23 akars’
[real estate properties generating income] parcels were van-
ished as a result of exporpriation (TK 844, TK 845, TK 847,
TK 848, TK 853, TK 854, TK 855, TK 857, TK 858, TK 859, TK
861, TK 863, TK 869, TK 870, TK 871, TK 872, TK 873, TK 889,
TK 892, TK 893, TK 894, TK 895, TK 896) (see Map 17 on page
250). There are 4 other land lots, which are known to be in
the same district. However, their exact locations or owner-
ship situation are not determined.

A waterfront land plot (TK 881) which was used as a brick-
yard in the past in the Ornektepe (Karaagag) neighbourhood
of Beyoglu has been designated as public property (see Map 18
on page 251). Two land plots in the Kegeci Piri neighbourhood
(TK 843 ve TK 852) are suspected to have joined with other
parcels, and conveyed to third parties. A commercial property
in the Camiikebir neighbourhood (TK 897) is conveyed to third
parties (see Map 19 on page 258). Another commercial prop-
erty in the Arapcami neighbourhood (TK 890) was returned to
the foundation in 2004 (see Map 16 on page 232).

Five of the foundation’s akars [real estate properties
generating income] in Fatih have been seized. Two offices
in the Leblebici Han (TK 882) and Biiyiik Cukur Han (TK 888)
commercial buildings have been returned to the founda-
tion in 2004. A commercial property in Tasgilar Street (TK
883) was expropriated by the Municipality (see Map 31 on
page 294). The parcel of the commercial property (TK 887)

L%

= VAKIFTA DLANLAR
OWNED BY FOUNDATION

= WAKIF TARAFINDAN SATILANLAR
SOLD BY FOUNDATION

# VAKFA GERI DONENLER = JAHISLARA GECENLER

RETURNED TO FOUNDATION CONVEYED TO THIRD PARTIES
= BELEDIVEYE GECENLER = HAZINEYE GECENLER
CONVEYED TO MAUNICIPALITY CONVEYED TO TREASURY
= KAMUYA GECEMLER = MEVCUT OLMAYAN PARSELLER
DESIGNATED AS PUBLIC PROPERTY NONEXISTENT PARCELS
AKIBETH BILINMEYENLER
INDETERMINATE STATUS

GRAFIK 21. HASKOY SURP ISDEPANOS ERMENI KILISESI VE MEKTEBI VAKFI'NIN MULKLERI
(ADET; %)

GRAPH 21. THE PROPERTIES OF THE HASKOY SURP ISDEPANOS ARMENIAN CHURCH AND
SCHOOL FOUNDATION (NUMBER; %)

on Sandal Bedestani Street in Grand Bazaar does not ex-
ist anymore (see Map 30 on page 287). Another commer-
cial property in the Arapzade Ahmet Street (TK 886) is now
owned by third parties (see Map 24 on page 276). A land plot
in the Inénii neighbourhood of Sisli (TK 891) is suspected to
have merged with another parcel, and its whereabouts is
symbolically depicted on the map (see Map 43 on page 331).

KARAKQY SURP PIRGIC
ARMENIAN CATHOLIC CHURCH FOUNDATION

Catholic Armenians of the Ottoman Empire built their
first church in Galata, with a decree issued by Sultan
Mahmud II on October 7, 1831. This church, whose construc-
tion began on May 12, 1832 and was opened on January 13,
1834, is still in service.™ (see Map 16 on page 232)

There are 12 commercial properties located on the same
parcel with the church which provide revenues for the church
foundation. On December g, 1958, a 222 square-meter plot of
this parcel was expropriated to widen the Kemeralti Avenue.
The cost of the plot was paid to the foundation.

BEYOGLU HOVHANNES GUMUSYAN FOUNDATION

The Hovhannes Giimiisyan Foundation is different
from the others in the sense that despite being a private
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MAP 19, THE PROPERTIES OF THE ARMENIAN FOUNDATIONS IN THE KEGECI PIRI, CAMIIKEBIR AND KASIMPASA DISTRICTS OF BEYOGLU

HARITA 19, ERMENI VAKIFLARININ BEYOGLU NDAKI KECECI PIRI, CAMIIKEBIR VE KASIMPASA SEMTLERINDEKI MULKLERI
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foundation, the Patriarchate is listed as its designated
trustee in the foundation’s charter. In this charter,
Glmisyan wrote that part of the rental income and money
he dedicated would be used to meet the needs of the
Armenian hospitalin Istanbul, and part of it would be spent
on publishing books about science, industry and morality
for poor children. When a foundation was established in the
name of Patriarch Ormanyan, the Giimiisyan Foundation
had bought its properties, according to an expert report by
Hiiseyin Hatemi. A reference to Glimiisyan in the charter of
the Ormanyan Foundation, which calls for prayers to him,
demonstrates this relationship. The reason the Giimiisyan
Foundation is directly linked to the Patriarchate is that it
would be difficult to materialize the articles in its charterin
its own capacity.

On November 6, 1967, the Directorate General
of Foundations Administrative Council declared the
foundation defunct [mazbut]. In response, the Hovhannes
Gilimiisyan Foundation applied to the 12th Chamber of the
Council of the State in order to prevent the foundation
from being ‘fused’. On October 10, 1972, the Council
of the State canceled the decision of the Directorate
General of Foundations Administrative Council and the
minority foundation status of the Giimiisyan Foundation
was protected. The Foundation continued to face similar
problemsinrecentyears despite this ruling. decided to take
the case tothe court. On October 10,1972, the 12th Chamber
of the Council of State ruled against the Directorate,
proteching the Giimiisyan Foundation’s status asaminority
foundation. Despite this ruling, the foundation experienced
similar problems in the following years. On February
18, 2000, Patriarch Mesrob Mutafyan applied to the
Mayor’s Office to obtain permission to buy new property.
This request was denied with the justification that the
Patriarchate is not a legal personality. Later, the Istanbul
Police Department asked the Patriarchate to hold elections
for the board of the Giimiisyan Foundation. Authorities
didn’t accept the Patriarchate as a legitimate entity to run
the organization, since it was not a legal personality. In
response, the Patriarchate said that elections could not be
hold, since, unlike the other foundations, Giimiisyan was
a minority community foundation that had a charter. The
Patriarchate lost the lawsuit, that it had initiated to get a
certificate of authorization to run the foundation.™ Despite
the rejection of this demand, the foundation continues to
function today under the authority of the Patriarchate.

The foundation has four listed assets in the 1936
Declaration, and has not encountered ownership problems
with these assets. Through a court decision, one of the two
assets listed under the name of the “Armenian Community
Patriarchate” has been registered under the Hovhannes
Glimiisyan Foundation. The problem encountered was

L™
= WAKIFTA DLANLAR “ VAKS TARAFINDWAN SATILANLAR
CVINTD BY FOUMDATION SOLD BY FOUNDATION
= VAKFA GERI DOMENLER = SAHBLARA VE BASKA VAXIFLARA GECENLER

AETURNED TO FOLMDATION CONVIYED TO THIRD PARTIES

» AKIBETH BILINMEYENLER
INDETERMINATE STATLS

- KAMUYA GECENLER
DESIGHATED A5 PUBLIC PROPCATY

GRAFIK 22. ERMENI VAKIFLARININ EYUPTEKI MULKLERI (ADET; %)

GRAPH 22. THE PROPERTIES OF THE ARMENIAN FOUNDATIONS IN EYUP (NUMBER; %)

that the foundation was asked to pay compensation for
the change of status. The foundation demanded to be
exempted from paying the compensation fee by claiming
that it was a gayrisahih foundation but the Directorate
General of Foundations rejected this demand ruling that it
was a sahih foundation.

EYUP

Eyiip is the first neighbourhood that was founded out-
side the city walls after the conquest of Istanbul by the Ot-
tomans. During the Byzantine times, the district was home
to many churches and monasteries but with the Ottoman
conquest of Istanbul, Eyiip acquired an Islamicidentity.” In
the second half of the 18" century, there were only a few Ar-
menian living in Eyiip where there were 135 Armenian house-
holds according to a yearbook from 1818. Hanger quoting
Hagop Baronyan, the famous Armenian humorist, explains
that in the second half of the 19" century, there were 110
Armenian families in Eyiip, and quoting Bimen Zartaryan, a
researcher, that the number had dropped dramatically to a
mere five or six families in mid-1940s.°

There are two Armenian foundations based in Eyiip: the
Surp Asdvadzadzin Armenian Church Foundation, and the
Eyiip Surp Yegya Armenian Church Foundation. Besides
these, other Armenian foundations own property within the
district limits of Eyiip. Out of 31 assets owned by different
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edilmis olmasi itibariyle diger vakiflardan aynlr.
Giimisyan, hazirlattigi vakfiyede, vakfettigi kira gelirleri
ve paranin bir kismiyla Istanbul’daki Ermeni hastanesinin
ihtiyaglarinin karsilanmasini, bir kismiyla da bilim, enddistri
ve ahlak kitaplar bastirilip yoksul 6grencilere dagitilmasini
istemistir. Daha sonra, donemin Patrigi Ormanyan
adina ayr bir vakif kurulur. Hiiseyin Hatemi’nin bilirkisi
raporuna gore, Glimiisyan VakfI’ndaki parayla Ormanyan
Vakfrnin taginmazlarn alinmigtir. Ormanyan vakfiyesindeki
“Glimiisyan’a dua oluna” ibaresi bu iligkiyi gostermektedir.
Giimiisyan Vakfrnin Istanbul Patrikligi’ne dogrudan bag-
lanmasinin nedeni, vakfiyesinin gerekleriniyerine getirmenin
zor olacaginin diistiniilmesidir.

6 Kasim 1967°de, VGM Idare Meclisi s6z konusu vak-
fin mazbut vakiflar arasina alinmasina karar verir. Bunun
lizerine, Hovhannes Giimiisyan Vakfi, mazbutaya alinma-
sina engel olmak amaciyla Danistay 12. Daire’ye basvurur.
10 Ekim 1972°de, Danistay, Vakiflar Genel Miidiirliigii Ida-
re Meclisi’nin kararini iptal eder ve Glimiisyan Vakfi’nin
cemaat vakfi statiisii korunur. Vakif, Danistay’in bu kararina
ragmen, benzer sorunlarla yakin zamanda da karsilasmis-
tir. Patrik Mesrob Mutafyan 18 Subat 2000’de yeni bir gay-
rimenkul satin almak igin Istanbul Valiligi’nden yetki talep
eder ancak Patrikligin tiizel kisiligi olmamasi gerekce gos-
terilerek bu talep reddedilir. Daha sonra Istanbul Emniyet
Midiirliigii, Patriklik’ten, Giimigyan Vakfi’nin yonetimi igin
se¢im yapmasini ister. Patrikligin tiizel kisiligi olmadigi igin
vakfin idaresini lstlenmesi kabul edilmez. Ancak Patriklik,
Giimisyan Vakfr’nin, digerlerinin aksine, vakfiyesi olan bir
cemaat vakfi oldugu igin farkli bir uygulamaya tabi tutuldu-
gunu belirterek secim yapilamayacagini iletir. Fakat Patrik-
lik yetki belgesi alma konusunda agtigi davayi kaybeder.™
Bu talep reddedilmis olmasina ragmen, vakif Patriklige bagli
olarak faaliyetine devam etmektir.

Vakfin, 1936 Beyannamesi’nde listelenen 4 adet miilkii
bulunmaktadir. Bunlarin higbiri miilkiyet sorunuyla karsi-
lasmamigstir. ‘Ermeni Milleti Patrikhanesi’ adina kayitli olan
iki miilkiinden biri, dava yoluyla diizeltme yapilarak Hov-
hannes Giimiisyan Vakfi adina tescil edilmistir. Bu davada
karsilasilan sorun, diizeltme islemi esnasinda vakiftan taviz
bedeli istenmesi olmustur. Vakif, gayri sahih vakiflardan ol-
dugunu belirterek taviz bedeli 6demesinden muaf tutulmayi
talep etmis, ancak Vakiflar Genel Miidiirliigii, sahih vakif ol-
dugu iddiasiyla, bu talebi reddetmistir.

EYUP

Eyiip, Istanbul’un Osmanli Devleti tarafindan
alinmasindan sonra surlarin disinda kurulan ilk Osmanl
yerlesmesidir. Bizans doneminde birgok manastir ve
kilisenin insa edildigi yerlesmenin tasidigi kutsal kimlik,
Istanbul’un Osmanli hakimiyetine gecmesinin hemen
ardindan yapilan binalarla Islami bir nitelige biiriiniir.™

GRAFIK 23. EYUP SURP ASDVADZADZIN ERMEN] KILISES], ARAKELYAN MEKTEBI VE
MEZARLIGI VAKFININ MULKLERI (ADET; %)

GRAPH 23. THE PROPERTIES OF THE EYUP SURP ASDVADZADZIN ARMENIAN CHURCH, THE
ARAKELYAN SCHOOL AND CEMETERY FOUNDATION (NUMBER; %)

18. ylizyilin ikinci yarisinda az sayida Ermeni’nin yasadigi
Eyiip’te, 1818 yilina ait bir salnameye gore, 135 Ermeni hanesi
vardir. Hanger, Ermenice mizah edebiyatinin usta kalemi
Hagop Baronyan’dan, 19. yiizyilin ikinci yarisinda Eyiip’te 110
Ermeni hanesi bulundugu, arastirmaci Bimen Zartaryan’dan
da 1940’li yillarin ortalarinda Eyiip’te yasayan yalnizca bes-
alti Ermeni aile kaldig bilgisini aktarir.’

Hayri merkezi Eyiip ilcesi olan iki Ermeni vakfi bulunmak-
tadir: Eyiip Surp Asdvadzadzin Ermeni Kilisesi Vakfi ve Eyiip
Surp Yegya Ermeni Kilisesi Vakfi. Bunlarin yani sira, bagka
Ermeni vakiflaninin da ilce sinirlarn iginde miilkleri vardir.
Ilgedeki, Ermeni vakiflarina ait toplam 31 tasinmazdan 15’i
(2#48) gesitli miilkiyet sorunlari ile karsilasmistir. (bkz. Gra-
fik 22)

EYUP SURP ASDVADZADZIN ERMEN KiLiSESI,
ARAKELYAN MEKTEBI VE MEZARLIGI VAKFI

SURP ASDVADZADZIN ERMENI KILISES]

‘Cesmeli Odalar Mahallesi’ ya da ‘Asagi Mahalle’ olarak
da bilinen Islambey Mahallesi’ndeki Surp Asdvadzadzin
Kilisesi’nin 17. yuzyilin ikinci yarnisinda insa edildigi sanil-
maktadir. Daha dnce kilisenin yerinde bulunan kiigiik ahsap
kilise 1785’te kismen yikilsa da, kalan kisimda ayin yapil